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Endorsed: United States ('ourt of Appeals for the 
District of Columbia Filed Jun 20 1939 Joseph 
W- Stewart, Clerk. 

Notice of Appeal, Criminal 

District Court ('ourt of the United States for the District 

of Columbia 

Criminal No. 63-417 

United States of America 

vs. 

Richard Smith. G. J. Hall, Dallas Elliot Rattley. 

Notice of Appeal 

(Name and address of appellant) R. Smith-1008 Eye 
St. N. W.—D. E. Rattlev-1109-0 St, N. W.—Geraldine 
Hall-2201-2nd St. N. W. — 

(Name and address of appellant’s attorney) Charles E. 
Ford & James K. Hughes-424-5th St. N. W. 

Offense 863-863-A. D. C. (’ode—Sect. 88-Title-18-X7. S. 
Code. 

Date of judgment 6/3/39 

Brief description of judgment or sentence Smith 6-mos- 
2 yrs. Rattley 4-10-months. Hall 4-10-mos. 

Name of prison where now confined, if not on bail. 

I, the above-named appellant, hereby appeal to the (’ourt 
of Appeals of the District of Columbia from the judgment 
above-mentioned on the grounds set forth below. 

1. RICHARD SMITH 

2. DALLAS RATTLEY 

3. GERALDINE J. HALL 

Appellant. 

CHARLES E FORD & JAMES K. HUGHES 

Attorney for Appellant. 


Date 6/19/39 
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Grounds of Appeal 

1. Illegality of Arrest 

2. Failure to show Crime committed in Dist. of Col. 

3. Illegality of search & seizure. 

4. Failure to grant motions to quash warrants of arrest. 

5. Permitting jury to take certain exhibits to jury room. 

6. Invalidity of warrants of arrest. 

7. Improper jury instructions 

8. Failure to grant motions for directed verdict 

9. Failure to grant motions for withdrawal of jurors 

1 10. Court erred in permitting certain evidence to be 
read. 

11. Court improperly excused jurors for cause. 

A True Copy, Test: 

CHARLES E. STEWART, 

, Clerk 

By B. ELOISE NAPHEN 
(Seal) Asst. Clerk. 

Service acknowledged 6-19-39. 

WM. S. TARVER. 

2 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jun 20 1939 Joseph 

Stewart, Clerk. 

Docket Entries, Criminal, on Appeal 

District Court of the United States for the District of 

Columbia. 

Criminal No. 63417 
United States of America 


vs. 

1. Richard Smith, 2. Geraldine J. Hall, 3. Dallas 

Elliott Rattley. 

Date 

1939 

Feb. 1 Presentment and indictment filed. 

” 3 Nos. 2 and 3 Arraigned, Plea Not Guilty 
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Recognizance $1,500.00 taken with William P. 
Ryan surety. 

Apr. 27 No. 1. Arraigned, Plea Not Guilty. 

May 29 Each; Jurors from Criminal Divisions One and 
Two and Civil Divisions are sworn on voir dire. 
Each: Jury sworn and respited until Wednes¬ 
day, May 31, 1939 appearance of James K. 
Hughes entered 

May 31 Each: Trial resumed, same jury; respited until 
tomorrow. 

June 1 Each: Trial resumed, same jury; respited until 
tomorrow, stipulation of U. S. Attorney and 
counsel for defendants filed. 

3 Each: Jury returns into Court, Verdict each not 
guilty on each One, Two, Three, Four, Five, Six, 
Seven and Eight counts and Guilty on each Nine, 
Ten, Eleven and Twelve Counts, each defendant 
committed to Washington Asylum and Jail. 

Date June 20, A. D., 1939 

Attest: 

CHARLES E. STEWART, 
Clark . 

By B ELOISE NAPHEN 
(Seal) Assistant Clark. 

Note. —This statement from the docket entries is in¬ 
tended suitablv to identifv the case and not as a substi- 
tute for the record on appeal, which is to be prepared and 
certified as provided in Rules 7, 8, and 9, of Supreme Court 
U. S. 
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3 Docket Entries, Criminal, on Appeal 

District Court of the United States for the District of 

Columbia 


Criminal No. 63417 
United States of America 


vs. 


1. Richard Smith, 2. Geraldine J. Hall, 3. Dallas 

Elliott Rattley. 


Date 

1939 


June 3 

June 2 

June 6 
” 8 


June 19 


” 19 


4 

June 19 


Praecipe of defendant Richard Smith, consenting 
and agreeing that the jury return a verdict in 
his absence filed. 

Each: Trial resumed same jury; jury placed in 
custody of IT. S. Marshal. 

Each: Motion for a new trial filed. 

Each: Motion for new trial argued and over¬ 
ruled. Exception. Bond for sentence fixed at 
$2,000.00, Recognizance for sentence $2,000.00 
taken with William P. Rvan, surety. 

No. 1. Sentenced to Penitentiary for period of 
Six (6) months to Two (2) years on each Ninth 
and Tenth counts, Six (6) months on Eleventh 
count and Four (4) months to Two (2) years on 
Twelvth count, said counts to run concurrently. 
Nos. 2 and 3 Sentenced to Jail for period of Four 
(4) months to Ten (10) months on each Ninth 
and Tenth counts, Four (4) months on Eleventh 
count and Four (4) months to Ten (10) months 
on twelvth count, said counts to run concur¬ 
rently. 

each: Notice of appeal filed, Twelve Dollars 
($12.00) costs on appeal paid clerk U. S. Court 
of appeals, D. 0. Five Dollars ($5.00) clerks fee 
paid. 
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Date 

1939 

June 19 each: Bond on appeal fixed by the Court at 

$ 2 , 000 . 00 . 

each: Recognizance on appeal $2,000.00 taken 
with William P. Ryan surety. 

Date June 20, A. D., 1939 

Attest: 

CHARLES E. STEWART, 

Clerk . 

By B ELOISE NAPHEN 
(Seal) Assistant Clerk. 

5 United States Court of Appeals for the 

District of Columbia 

No. 7447. April Term, 1939. 

Criminal No. 63,417. 

Richard Smith, Geraldine J. Hall, Dallas Elliott 

Rattley, Appellants, 

vs. 

United States of America. 

I, Joseph W. Stewart, Clerk of the United States Court 
of Appeals for the District of Columbia, do hereby certify 
that an order of appellant’s attorney, dismissing the appeal 
in the above-entitled cause as to Appellant Dallas Elliot 
Rattley was filed in this office July 11, 1939, and the appeal 
has accordingly been entered dismissed as to him pursuant 
to Rule 12 of this Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court of Appeals, at the City of Wash¬ 
ington, this Eleventh day of July, A. D. 1939. 

JOSEPH W. STEWART, 

(Seal) Clerk of the United States Court 

of Appeals for the District of 
Columbia. 
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6 Endorsed: United States Court of Appeals for 

the District of Columbia Filed Nov. 27 1939 
Joseph W. Stewart, Clerk. 

District Court of the United States for the District of 

Columbia 

Criminal No. 63,417 
United States 


vs. 

Richard Smith, et al. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of 
the United States for the District of Columbia, at the City 
of Washington, in said District, at the times hereinafter 
mentioned, the following papers were filed and proceedings 
had, in the above-entitled cause, to wit: 

7 Indictment 

Filed in Open Court February 1-1939 

District Court of the United States for the District of 

Columbia 

Holding a Criminal Term 

District of Columbia, ss: January Term, A. D. 1939 

jThe Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon their oath, 
do present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattlcy, on, to wit, the thirty-first day of De¬ 
cember, 1938, and at the District of Columbia aforesaid, un- 
lawfullv, feloniouslv and knowinglv were concerned as 
owners, agents and clerks in managing, carrying on, pro¬ 
moting and advertising a certain lottery, commonly known 
as and called the numbers game; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 
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SECOND COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattlev, on, to wit, the thirty-first day of De¬ 
cember, 1938, and at the District of Columbia aforesaid, 
feloniously and unlawfully did sell to one Ned S. Best, a 
chance, right and interest in the drawing and obtaining of 
a prize to be drawn in a certain lottery, commonly known 
as a policy lottery and numbers game; against the form of 
the statute in such case made and provided, and against the 
peace and government of the said United States. 

S THIRD COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattlev, on, to wit, the third day of Janu¬ 
ary, 1939, and at the District of Columbia aforesaid, unlaw¬ 
fully, feloniously and knowingly were concerned as owners, 
agents and clerks in managing, carrying on, promoting and 
advertising a certain lottery, commonly known as and called 
the numbers game; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

FOURTH COUNT: 

And the Grand .Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, on, to wit, the third day of Janu- 
arv, 1939, and at the District of Columbia aforesaid, feloni- 
ously and unlawfullv did sell to one Ned S. Best, a chance, 
right and interest in the drawing and obtaining of a prize 
to be drawn in a certain lottery, commonly known as a pol¬ 
icy lottery and numbers game; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

FIFTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 
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That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, on, to wit, the fourth day of January, 
1939, and at the District of Columbia aforesaid, unlawfully, 
feloniously and knowingly were concerned as owners, agents 
and clerks in managing, carrying on, promoting and adver¬ 
tising a certain lottery, commonly known as and 
9 called the numbers game; against the form of the 
statute in such case made and provided, and against 
the peace and government of the said United States. 

SIXTH COUNT: 

I And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, on, to wit, the fourth day of Janu¬ 
ary, 1939, and at the District of Columbia aforesaid, feloni¬ 
ously and unlawfully did sell to one Ned S. Best, a chance, 
right and interest in the drawing and obtaining of a prize 
to be drawn in a certain lottery, commonly known as a pol¬ 
icy lottery and numbers game; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

SEVENTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

i That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, on, to wit, the fifth day of January, 
1939, and at the District of Columbia aforesaid, unlawfully, 
feloniously and knowingly were concerned as owners, agents 
and clerks in managing, carrying on, promoting and adver¬ 
tising a certain lottery, commonly known as and called the 
numbers game; against the form of the statute in such case 
made and provided, and aginst the peace and government 
of the said United States. 

EIGHTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

! That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, on, to wit, the fifth day of January, 
1939, and at the District of Columbia aforesaid, feloni- 
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10 ously and unlawfully did sell to one Ned S. Best, 
a chance, right and interest in the drawing and ob¬ 
taining of a prize to be drawn in a certain lottery, commonly 
known as a policy lottery and numbers game; against the 
form of the statute in such case made and provided, and 
against the peace and government of the said United States 

NINTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattlev, on, to wit, the seventh day of Janu¬ 
ary, 1939, and at the District of Columbia aforesaid, unlaw¬ 
fully, feloniously and knowingly were concerned as owners, 
agents and clerks in managing, carrying on, promoting and 
advertising a certain lottery, commonly known as and called 
the numbers game; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 

TENTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattlev, on, to wit, the seventh day of Janu¬ 
ary, 1939, and at the District of Columbia aforesaid, feloni¬ 
ously and unlawfully did sell to one Ned S'. Best, a chance, 
right and interest in the drawing and obtaining of a prize 
to be drawn in a certain lottery, commonly known as a pol¬ 
icy lottery and numbers game; against the form of the stat¬ 
ute in such case made and provided, and against the peace 
and government of the said United States. 

11 ELEVENTH COUNT: 

And the Grand .Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattlev, on, to wit, the seventh day of Janu¬ 
ary, 1939, and at the District of Columbia aforesaid, did 
have in their possession, unlawfully and knowingly, certain 
tickets, certificates, bills, slips, tokens, papers and writings, 
used and to be used, and adapted, devised and designed for 
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the purpose of playing, carrying on and conducting a cer¬ 
tain lottery, commonly known as and called the numbers 
game; against the form of the statute in such case made and 
provided, and against the peace and government of the 
said United States. 

TWELFTH COUNT: 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, all of said persons being hereinafter 
in this indictment designated and called defendants, on, to 
wit, the first day of December, 1938, and continuously from 
that day to the day of the finding of this indictment, and at 
the District of Columbia aforesaid, feloniously, wilfully, 
knowingly, corruptly and unlawfully did conspire, combine, 
confederate and agree together, and each with the other, 
and with divers other persons to the Grand Jurors afore¬ 
said unknown, to commit divers offenses against the United 
States of America, to wit, divers offenses condemned by 
Section 863 and Section 863-a of the Code of Laws in and 
for the District of Columbia, as amended; that is to say, the 
defendants, during the period of time aforesaid, and at the 
District of Columbia aforesaid, feloniously, wilfully, know¬ 
ingly, corruptly and unlawfully did conspire, eom- 
12 bine, confederate and agree together, and each with 
the other, and with divers other persons to the 
Grand Jurors aforesaid unknown, to violate Section 863 of 
the Code of Laws in and for the District of Columbia as 
amended, in that they were to be concerned as owners, 
agents and clerks in managing, carrying on, promoting and 
advertising certain lotteries, commonly knowm as and called 
numbers games, and were to sell to certain divers persons 
whose names are to the Grand Jurors aforesaid unknown, 
certain chances, rights and interests in the drawing and ob¬ 
taining of prizes to be drawn in certain lotteries commonly 
known as and called policy lotteries and numbers games; 
and the said defendants, during the period of time afore¬ 
said, and at the District of Columbia aforesaid, feloniously, 
wilfully, knowingly, corruptly and unlawfully did further 
conspire, combine, confederate and agree together, and each 
with the other, and with divers other persons to the Grand 
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.Jurors aforesaid unknown, to violate Section 863-a of the 
Code of Laws for the District of Columbia, as amended, 
that is to say, the said defendants, during the period of 
time aforesaid, and at the District of Columbia aforesaid, 
feloniously, wilfully, knowingly, corruptly and unlawfully 
did conspire, combine, confederate and agree together, and 
each with the other, and with divers other persons to the 
Grand Jurors aforesaid unknown, knowingly to have in 
their possession certain tickets, certificates, bills, slips, 
tokens, papers and writings, used and to be used, adapted, 
devised and designed for the purpose of playing, carrying 
on and conducting certain lotteries commonly known as and 
called the numbers games. 

Overt Acts. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That in furtherance of the said felonious and un- 
13 lawful conspiracy, combination, confederation and 
agreement, and to effect the object thereof, the said 
defendants did the following, amongst other, overt acts, 
that is to say: 

1. That on, to wit, December 9, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

2. That on, to wit, December 10, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy 
lottery and numbers game. 

3. That on, to wit, December 14, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

4. That on, to wit, December 15, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
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ami unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

5. That on, to wit, December 17, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattlev feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

6. That on, to wit, December 17, 1938, and at the District 
ofi Columbia, defendant Dallas Elliott Rattlev entered 
premises known as 1937 14th Street, N. W. 

7. That on, to wit, December 19, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattlev feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

8. That on, to wit, December 21, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattlev feloniouslv 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

9. That on, to wit, December 22, 1938, and at the District 

of Columbia, defendant Dallas Elliott Rattlev feloni- 
14 ouslv and unlawfully did sell to oue Ned S. Best a 
chance, right and interest in the drawing and obtain¬ 
ing of a prize to be drawn in a certain lottery, commonly 
known as a policy lottery and numbers game. 

10. That on, to wit, December 22,1938, and at the District 
of Columbia, defendant Dallas Elliott Rattlev met defen¬ 
dant Geraldine J. Hall who was driving a Plymouth auto¬ 
mobile, on 13th Street, N. W., and gave her a package. 

11. That on, to wit, December 23,1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
arid unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 
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12. That on, to wit, December 24,1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

13. That on, to wit, December 26,1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

14. That on, to wit, December 27,1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

15. That on, to wit, December 27, 1938, defendant Rich¬ 
ard Smith drove to Town Tavern Inn, in Bladensburg, 
Maryland, and received several packages from an unknown 
man and then drove into the District of Columbia. 

16. That on, to wit, December 28,1939, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

17. That on, to wit, December 28, 1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley met defen¬ 
dant Geraldine J. Hall who was driving a Plymouth auto¬ 
mobile, on 13th Street, N. W. 

18. That on, to wit, December 29,1938, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
and unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly know r n as a policy lot¬ 
tery and numbers game. 

15 19. That on, to w r it, December 29, 1938, and at the 

District of Columbia, defendant Dallas Elliott Ratt¬ 
ley met defendant Geraldine J. Hall who w’as driving a 
Plymouth automobile, on 13th Street, N. W. 
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20. That on, to wit, December 30,1038, and at the District 
of Columbia, defendant Dallas Elliott Rattlcy feloniously 
add unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

21. That on, to wit, January 2, 1939, and at the District 
of Columbia, defendant Dallas Elliott Rattley feloniously 
ahd unlawfully did sell to one Ned S. Best a chance, right 
and interest in the drawing and obtaining of a prize to be 
drawn in a certain lottery, commonly known as a policy lot¬ 
tery and numbers game. 

22. That on, to wit, January 7,1939, defendant Geraldine 
J. Hall drove a Plymouth automobile to the Town Tavern 
Inn in Bladensburg, Maryland, and delivered a package to 
an unknown man and then drove into the District of Co¬ 
lumbia. 

23. That on, to wit, January 7, 1939, defendant Rich¬ 
ard Smith drove to the Town Tavern Inn in Bladensburg, 
Maryland, and received several packages from an unknown 
man and then drove into the District of Columbia. 

And so the Grand Jurors aforesaid, upon their oath 
aforesaid, do sav: 

That they, the said Richard Smith, the said Geraldine J. 
Hall and the said Dallas Elliott Rattley, in the manner and 
by the means aforesaid, during the period of time afore¬ 
said, and at the District of Columbia aforesaid, feloniously, 
wilfully, knowingly corruptly and unlawfully did conspire, 
combine, confederate and agree together, and each with 
the other, and with divers other persons to the Grand Jur¬ 
ors aforesaid unknown, to commit divers offenses against 
the United States of America, to wit, divers offenses con¬ 
demned by Section 863 and Section 863-a of the Code of 
Laws in and for the District of Columbia, as amended, and 
did each do acts to effect the object of said unlawful, cor¬ 
rupt and felonious conspiracy; against the form of the 
statute in such case made and provided, and against the 
peace and government of the said United States. 

DAVID A. PINE 
Attorney of the United States 
in aiid for the District of Co¬ 
lumbia. 
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16 (Endorsed) Criminal No. 63417 United States 
vs. Richard Smith, Geraldine J. Hall, Dallas Elliott 
Rattlcy. Violation Sections 863 and 863-a of D. C. Code as 
Amended, and Violation Section 88, Title 18, U. S. ('ode A 
True Bill: L Bert Nve Foreman. 

Memoranda 

February 3—1939. 

Nos. 2 & 3—Hall & Rattlev—Arraigned; plea not guilty. 


April 27—1939. 

No. 1—Smith—Arraigned; plea not guilty. 


June 3—1939. 

Each: Verdict not guilty on 1, 2, 3, 4, 5, 6, 7 & 8 counts, 
and guilty on 9, 10, 11 and 12 counts. 


17 District Court of the United States for the 

District of Columbia 

Monday, June 19", A. D., 1939 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Adkins, Presiding. 

# » * 

Come as well the Attorney of the United States, as each 
defendant in proper person, each according to their recog¬ 
nizance, the defendant Smith by his attorney, Charles E. 
Ford, Esquire, and the defendants Hall and Rattley by 
their attorney James K. Hughes, Esquire; whereupon it is 
demanded of each defendant what further he has to say 
why the sentence of the law should not be pronounced 
against him, and each says nothing except as he has already 
said; and thereupon it is considered by the Court that for 
his said offense the said defendant Smith be taken by the 
Superintendent of the Washington Asylum and Jail, to the 
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Asylum and Jail, thence to the Penitentiary, as designated 
by the Attorney General of the United States, there to be 
imprisoned for the period of Six (6) months to Two (2) 
years on each of counts nine and ten of the indictment, Six 
(6) months on count eleven of the indictment, and for the 
period of Four (4) months to Two (2) years on count twelve 
of the indictment, said sentences by the Counts of the in¬ 
dictment to run concurrently; and thereupon it is consid¬ 
ered by the Court that for their said offense each of the said 
defendants Hall and Rattley be imprisoned in the Washing¬ 
ton Asylum and Jail for the period of Four (4) months to 
Ten (10) months on each of counts nine and ten of the in¬ 
dictment, Four (4) months on count eleven of the indict¬ 
ment, and for the period of Four (4) months to Ten (10) 
months on count twelve of the indictment, said sentences 
by the Counts of the indictment to run concurrently; where¬ 
upon each defendant by his attorney files his notice of ap¬ 
peal in this case and deposits with the clerk of this Court 
the sum of Twelve Dollars to cover appellate costs, 
18 which said sum together with a copy of said notice 
j of appeal, and a copy of the docket entries are for¬ 
warded this day to the Clerk of the United States Court of 
Appeals for the District of Columbia; and thereupon the 
Court fixes the amount of recognizance on appeal in this 
case at Two Thousand Dollars ($2,000.00); whereupon each 
defendant enters into a recognizance in the sum of Two 
Thousand Dollars, ($2,000.00), with William P. Ryan as 

suretv to forthwith surrender himself to the custodv of the 
•» * 

Marshal of the District to be dealt with and proceeded 
against according to la-w in case the judgment appealed 
from shall be affirmed, or the appeal for any cause dis¬ 
missed or the judgment be reversed and a new trial or¬ 
dered, or if lie, the said defendant, depart the Court with¬ 
out leave. 
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19 Certificate of Dismissal 

Filed Julv 11 1939 

United States Court of Appeals for the District of 

Columbia 

April Term, 1939. 

Criminal No. 63,417. 

No. 7447. 

Richard Smith, Geraldine J. IIall, Dallas Elliott 

Rattley, Appellants, 
vs. 

United States of America. 

I, Joseph W. Stewart, Clerk of the United States Court 
of Appeals for the District of Columbia, do hereby certify 
that an order of appellant’s attorney, dismissing the ap¬ 
peal in the above-entitled cause, as to Appellant Dallas El¬ 
liott Rattlev was filed in this office Julv 11, 1939, and the 
appeal has accordingly been entered dismissed as to him 
pursuant to Rule 12 of this Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court of Appeals, at the 
City of Washington, this Eleventh day of July, A. D. 1939. 

JOSEPH W. STEW’ART 

(Seal) Clerk of the United States 

Court of Appeals for the Dis¬ 
trict of Columbia. 


20 District Court of the United States for the 

District of Columbia 

Friday, July 14", A. D. 1939 

The Court resumes its session pursuant to adjournment: 
Justice Proctor presiding. 

* # 

(Defendant Rattley) 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
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and by his attorney James K. Hughes, Esquire; whereupon 
the Attorney of the United States presents to the Court a 
Certificate of Dismissal of the Court of Appeals for the Dis¬ 
trict of Columbia dismissing the appeal in the above entitled 
cause; and thereupon it is ordered by the Court that a War¬ 
rant of Removal to the Penitentiarv be issued which is ac- 
cording! v done. 


21 Assignment of Errors 

i Filed October 9—1939 

* • * 

Come now the defendants and for assignment of errors 
on appeal, state that the Court below erred as follows: 

, (1) The Court erred in not granting the Motion to Quash 
the Warrant of Arrest for the defendant Smith. 

(2) The Court erred in not suppressing and permitting 
to be introduced in evidence all of the things seized and 
taken from the defendant Smith at the time of his arrest. 

(3) The Court erred in not suppressing and permitting 
to be introduced in evidence all of the things seized and 
taken from the automobile of the defendant Smith. 

! (4) The Court erred in permitting documentary evidence 
in the cause to bo given to the jury during its deliberations 
when only requested by one or a few of the jury before 
starting their deliberations. 

i (5) The Court erred in permitting the jury to take to the 
jury room the documentary evidence in the cause. 

(6) The Court erred in giving to the jury for use in their 
deliberations some of the documentary evidence in the 
cguse while at the same time the Court refused to give to 
the jury other of the documentary evidence. 

I (7) The Court erred in permitting the jury to have cer¬ 
tain documentary evidence in the jury room during their 
deliberations when certain of said documentary evidence 
had writings and statements thereon which was inadmis¬ 
sible and which was not covered or in any way separated 
from the rest of the documents in order to keep same from 
jury examination. 

22 (8) The Court erred in excusing for cause five (5) 
called jurymen who stated that they had played the 

numbers games within the past two years. 
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(9) The Court erred in permitting the witness, Deyoe, 
to explain the numbers game as an expert witness when the 
witness testified he never played the numbers game and 
what he knew about the said game was told him by others. 

(10) The Court erred in not striking from the record 
and in not instructing the jury to disregard all of the testi¬ 
mony of the witness Best in so far as the defendant Smith 
was concerned. 

(11) The Court erred in permitting witness Bradley to 
refresh his recollection from notes when certain parts 
thereof were not made at the time of the alleged occur¬ 
rences. 

(12) The Court erred in stating to defense counsel, in the 
presence of the jury, that the Justice was not in Court to 
have a lecture from defense counsel when in fact nothing 
was said in any wav resembling a lecture. 

(13) The Court erred in not striking from the record and 
in not instructing the jury to disregard all of the testi¬ 
mony of the witness Bradley in so far as the defendant 
Smith was concerned. 

(14) The Court erred in permitting witness Bradley to 
use his notes when he testified that the notes were made on 
days other than when the alleged happenings recited in 
said notes took place. 

(15) The Court erred in permitting witness Deyoe to 

testify as to acts, happenings and occurrences in the State 

of Marvland. 

* 

(16) The Court erred in permitting witness Deyoe to 
testify about the arrest of the defendant Smith, the search 
of the defendant Smith and the things found on and taken 
from the defendant Smith. 

(17) The Court erred in permitting the witness Deyoe to 
testify about and identify certain undated paper writings 
purporting to be number slips taken from the defendant 
Smith and erred in permitting same to be introduced in evi¬ 
dence. 

23 (18) The Court erred in not granting a Motion to 

Withdraw a juror when the witness Deyoe, after hav¬ 
ing been advised only as to his own knowledge, was per¬ 
mitted to testify as to things done by the witness Little out 
of said Deyoe’s presence. 
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(19) The Court erred in permitting the witness Ward to 
testify and in admitting in evidence the testimony of Ward 
for the reason that the witness Ward had no legal right to 
arrest, seize and search the defendant Smith. 

(20) The Court erred in permitting the witness Little to 
testify to matters occurring in the State of Maryland and 
in permitting the witness Little to testify about his seizure 
of Smith’s car, and his production and identification of the 
things taken from Smith’s car. * 

(21) The Court erred in permitting the witness Little to 
identify, describe and introduce in evidence paper writings 
alleged to be numbers slips and run down sheets that were 
undated and old and on the face of which was disclosed the 
fact that they were not current slips. 

, (22) The Court erred in permitting the witness Smith to 
testify regarding acts, occurrences and happenings in the 
State of Marvland. 

(23) The Court erred in permitting the witness Smith 
to testify about a bag and its contents which were seized, 
not produced at the trial and its absence from the trial not 
properly accounted for. 

(24) The Court erred in permitting witnesses Coffin and 
Howell to testify as to acts and occurrences happening in 
the State of Maryland. 

(25) The Court erred in not permitting counsel for de¬ 
fendant Smith to read the agreed stipulation to the jury. 

(26) The Court erred in not granting the Motions for 
a directed verdict on behalf of the Defendant Smith on 
each and all of the counts of the indictment both jointly 
and severally. 

(27) And for other reasons that will appear at a hearing 
on this Motion. 

24 Respectfully submitted, 

CHARLES E FORD 
JAMESK HUGHES 
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25 District Court of the United States for the 

District of Columbia 

Wednesday, November 15", A. D., 1939. 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 

* m * 

Now comes here the defendants each by his attorneys, 
Charles E. Ford, Esquire, and James K. Hughes, Esquire; 
and prays the Court to sign, and make a part of the record 
his Bill of Exceptions taken during the trial of the case and 
submitted to the Court on the 13th day of November, 1939, 
which is accordingly done and thereupon the Bill of Excep¬ 
tions is filed. 

ADKINS, J. 


26 Designation of Record 

Filed October 9 1939 

# # * 

The clerk in preparing the transcription of record on 
appeal in the above entitled cause will include therein the 
following: 

1. Indictment. 

2. Memo. Plea of Not Guilty. 

3. Memo. Verdict. 

4. Notice of Appeal. 

5. Judgment. 

6. Assignment of Errors. 

7. Bill of Exceptions. 

8. This Designation of Record. 

DAVID A PINE 

CHARLES E FORD 
JAMES K HUGHES 

WILLIAM S. TARVER 

Service of a copy of the foregoing acknowledged this 9th 
day of October, 1939. 

Approved by the Court. 

JESSE C ADKINS 
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27 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 20, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause entitled United States vs. 
Richard Smith, et al., Criminal No. 63417, as the same re¬ 
mains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 24th day of November, 1939. 

CHARLES E STEWART, 
(Seal) Clerk. 

By CHAS B COFLIN, 

Asst Clerk 

28 Endorsed: United States Court of Appeals for the 
District of Columbia Filed Nov 27 1939 Joseph W. 

Stewart, Clerk. 

District Court of the United States for the District of 

Columbia 

Bill of Exceptions submitted Nov. 13/39—to be signed 
Nov. 15th. Filed Nov 15 1939 

Criminal No. 63,417 

United States of America 

vs. 

Richard Smith, Geraldine J. Hall 

Bill of Exceptions on Behalf of Defendants Richard Smith 
, and Geraldine J. Hall 

Be it remembered that this case came on to be heard 
before honorable Jesse C. Adkins, Associate Justice of the 
District Court of the United States for the District of Co¬ 
lumbia, and a jury on May 29 and 31 and June 1 and June 
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2, 1939, upon an indictment which charged that the defen¬ 
dants Richard Smith and Geraldine J. Hall, together with 
Dallas Elliott Rattley who is not a party to this appeal and j 
who is at present serving sentence in this case, in 12 sep¬ 
arate counts. Counts, 1, 3, 5, 7, and 9 charge that on De¬ 
cember 31, 1938, January 3, January 4, January 5, January 
7, 1939, and at the District of Columbia aforesaid, unlaw¬ 
fully, feloniously and knowingly were concerned as owners, 
agents and clerks in managing, carrying on, promoting 
and advertising a certain lottery, commonly known as and 
called the numbers game; counts 2, 4, 6, 8, and 10, charges 
the defendants on the thirty-first day of December, 1938, 
the 3rd, 4th. 5th and 7th of January, 1939, and at the Dis¬ 
trict of Columbia aforesaid, feloniously and unlawfully did 
sell to one Xed S. Best, a chance, right and interest in the 
drawing and obtaining of a prize to be drawn in a certain 
lotterv, commonlv known as a policy lottery and numbers 
game; and which indictment further charged in the 11th 
count, that the appellants on the 7th day of January, 1939, 
and at the District of Columbia aforesaid, did have in their 
possession, unlawfully and knowingly, certain tickets, cer¬ 
tificates, bills, slips, tokens, papers and writings, used and 
to be used, and adapted, devised and designed for the pur¬ 
pose of playing, carrying on and conducting a certain lot¬ 
terv, commonlv known as and called the numbers game; 

and which indictment further charged in the 12th 
29 count, that the appellants one Dallas Elliott Rat¬ 
tley from the first day of December, 1938, and con¬ 
tinuously from that day to the day of the finding of this 
indictment, and at the District of Columbia aforesaid, 
feloniously, willfully, knowingly, corruptly, and unlawfully 
did conspire, combine, confederate and agree together, and 
each with the other, and with divers other persons to the 
Grand Jurors aforesaid unknown, to commit divers of¬ 
fenses against the United States of America, to wit, divers 
offenses condemned by Section 863 and Section 863A of the 
Code of Laws in and for the District of Columbia, as 
amended; that is to say, the defendants, during the period 
of time aforesaid, and at the District of Columbia afore¬ 
said, feloniously, willfully, knowingly, corruptly and un¬ 
lawfully did conspire, combine, confederate and agree to¬ 
gether, and each with the other and with divers other per- 
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sons to the Grand Jurors aforesaid unknown, to violate 
Section S63 of the Code of Laws in and for the District of 
Columbia, as amended, in that they were to be concerned 
as owners, agents and clerks in managing, carrying on, 
promoting and advertising certain lotteries, commonly 
known as and called numbers games, and -were to sell to 
certain divers persons whose names are to the Grand 
Jurors aforesaid unknown, certain chances, rights and in¬ 
terests in the drawing and obtaining of prizes to be drawn 
in certain lotteries commonly known as and called policy 
lotteries and numbers games; and the said defendants, dur¬ 
ing the period of time aforesaid, and at the District of Co¬ 
lumbia aforesaid, feloniously, willfully, knowingly, cor¬ 
ruptly and unlawfully did further conspire, combine, con¬ 
federate and agree together, and each with the other, and 
with divers other persons to the Grand Jurors aforesaid 
unknown, to violate Section 863A of the Code of Laws for 
the District of Columbia, as amended, that is to say, the 
said defendants, during the period of time aforesaid, and 
at the District of Columbia aforesaid, feloniously, willfully, 
knowingly, corruptly and unlawfully did conspire, combine, 
confederate and agree together, and each with the other, 
and with divers other persons to the Grand Jurors afore¬ 
said unknown, knowingly to have in their possession 
30 certain tickets, certificates, bills, slips, tokens, papers 
and writings, used and to be used, adapted, devised 
and designed for the purpose of playing, carrying on and 
conducting certain lotteries commonly known as and called 
the numbers games. 

The United States of America was represented by Wil¬ 
liam S. Tarver, the defendant, Richard Smith was repre¬ 
sented by Charles E. Ford, and the defendants, Geraldine 
J, Hall and Dallas Elliott Rattley were represented by 
James K. Hughes. 

iWhereupon, the Assistant Clerk then called the names of 
tvrelve prospective jurors, who took seats in the jury box 
and then the following occurred: 

Mr. Tarver. May we approach the bench, your Honor ? 

The Court. Yes. 

(Counsel for both sides approached the bench and con¬ 
versed with the Court as follows:) 
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Mr. Tarver. Would your Honor inquire of the prospective 
jurors on voir dire whether any of them has played the 
numbers within the past two years? I ask, if they give 
affirmative replies, that they be excused. 

Mr. Ford. We note an objection to that. 

The Court. To which part? 

Mr. Ford. To their being excused for cause. We think 
that counsel ought to exercise his challenges as to whether 
they have played the numbers game and as to the time in¬ 
volved, two vears. 

Whereupon, in his preliminary identification of the case 
to the prospective jurors, Government Counsel stated in 
part that this was the case of the United States against 
Richard Smith, Geraldine J. Hall and Dallas Elliott Rat- 
tley, and that all three are charged variously in a single 
indictment with operating a lottery, with selling lottery 
slips, with possession of lottery slips, and with conspiring 
to operate a lottery and to possess lottery slips. 

Whereupon, the Court in its examination of the prospec¬ 
tive jurors asked the following question: “Has any mem¬ 
ber of the panel as now seated in the box played 
31 the so-called numbers game within two years of this 
date”? And in answer to said question, Mr. Bos¬ 
well, Mr. Weisberg, Mr. Ellerbrock, Mr. William S. Logan, 
Mr. Robbins, Mrs. Winship, answered in the affirmative 
and the Court then excused these jurors for cause. The 
Government exercised eight of their peremptory challenges 
during the selection of the jury and the defendant exer¬ 
cised 10. The jury having been impaneled and duly sworn, 
Mr. Tarver made an opening statement on behalf of the 
United States, advising them that this case involved an in¬ 
dictment in 12 counts for violation of 863 and 863 A of the 
Code of Laws of the District of Columbia; the first, third, 
fifth, seventh and ninth count charging the defendants with 
operating a lottery on definite dates. The second, fourth, 
sixth, eighth and tenth counts charging the defendants with 
selling a chance on a lottery on definite dates. The eleventh 
count charges the defendant with unlawfully being pos¬ 
sessed with certain number slips. The twelfth count 
charges the defendants with conspiracy from January 1, 
1939 to the date of the filing of the indictment. He fur¬ 
ther stated that he would show how the numbers game op- 
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crated and further that the defendant Rattley was a 
writer, that the defendant Hall was to collect or pick up 
the slips from Rattley and take them to a place in Mary¬ 
land, called the Town Tavern Inn, which inn was in the 
State of Maryland, and that there she transferred certain 
slips to the car of the defendant Smith, and that he would 
show that the defendant Smith would then head back into 
the District, would cut across a corner of the District, and 
that by cutting across a corner of the District and head¬ 
ing again towards Maryland, was arrested, within the Dis¬ 
trict of Columbia, and that a large number of numbers 
slips were found in the automobile on the seat beside him 
when he was arrested. That following his arrest he made 
an effort to throw away some numbers slips which were in 
his pocket, and that those slips were recovered. Mr. Tar¬ 
ver then stated that he would show that on the date of the 
arrest of the defendant Smith, which was January 7, there 
was found in his possession the numbers play made by Of¬ 
ficer Best on that day with the defendant Rattley 
32 and that it was in Best’s own handwriting. That 
those slips on that day passed from the hands of 
Rattlev into the hands of Geraldine Hail, that she took 
them to the Town Tavern Inn, near the Peace Cross, in 
Marvland, and that there she transferred them or that they 
were transferred from her car to the car of this defen¬ 
dant. We shall then show you that he headed back into the 
District and there was arrested. He stated he would fur¬ 
ther show that the defendants by their actions, acted in 
conspiracy and combination to violate the two sections of 
the District of Columbia Code mentioned. That the play 
made by Officer Best of January 7 with the defendant Rat¬ 
tlev was made with marked monev, and that some of that 
marked money was taken from the person of Rattley when 
he was arrested in Washington. That some numbers 
tickets were found on him and that the defendant, Gerald¬ 
ine Hall was arrested that same afternoon. During the 
course of the opening statement for the Government the 
prosecutor, in explaining how the numbers game is usually 
conducted, stated: ‘We shall show you that the writer on 
occasions records this bet in different fashions. We shall 
show you that sometimes the player himself records the 
bet by handing the writer himself the paper upon which 
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his number or numbers are written, with the correspond¬ 
ing amount he wishes to play on each one. We shall show 
you that at a certain time each dav, the time that is called 
a deadline, the time when the numbers slips have to leave 
the writer and go toward headquarters, where they are 
gathered in, a so-called pick-up man comes by each writer 
and takes either the original of the play—that is, the rec¬ 
ord of the chance—or the carbon copy, and takes that to 
a certain headquarters of a backer—that is, a man who 
finances a numbers game.’ 

Whereupon, the following occurred: 

Mr. Ford. In behalf of the defendant Richard Smith, I 
move, your Honor, for a directed verdict, because nothing 
that is contained in the opening statement of counsel for 
the Government indicates any evidence whereby the Gov¬ 
ernment will prove that the defendant Smith in the Dis¬ 
trict of Columbia at any time violated a law of the District 
of Columbia. 

33 The Court. The motion is denied. 

Mr. Ford. May 1 have an exception? 

The Court. Yes. 

Mr. Ford. Then, I repeat that motion on the ground that 
counsel said there would be shown duplicate slips. In the 
case of Francis vs. the United States, 1(54 IT. S., it was held 
that that is not evidence of a lottery. 

The Court. I deny your motion. 

Mr. Ford. Exception. 

Mr. Tarver. May I say for the record that I did not say 
the slips in this case were either duplicates or originals. 
I made no such remark concerning the evidence which 
would be produced here. When I spoke of duplicate slips, 
1 spoke of how the numbers game is played, as will be 
shown by the evidence. 

Whereupon, the Government to maintain the issues 
drawn, produced the following witness who testified sub¬ 
stantially as follows: 

George C. Deyoe, a police officer attached to the Vice 
Squad, testified substantially that he had had 19 years ex¬ 
perience in the inforcement of the so-called numbers law 
and that he was fairly familiar in the way the numbers 
game was operated. On cross-examination the witness 
Deyoe said he had become familiar with the numbers game 
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from making hundreds of numbers cases, seizing numbers 
slips and numbers books and from information he had 
gained during the period of years he had worked as a mem¬ 
ber of the Vice Squad. That the game was played as fol¬ 
lows : 

At the time laid in the indictment, anyone wishing to 
play the numbers would first have to go to a writer and 
they gave the writer the number they wished to play. The 
number may be either one figure, two, or three, and there 
may be any number from one to nought. It may be played 
in combination or straight. A number played in combina¬ 
tion would be like the figures or numbers 1, 2, 3. It might 
be played, 123. And the combination of one cent or two 
cents oi* whatever the amount of money the player wished 
to play on it may be played. He would bet that that num¬ 
ber would come out in combination of anv of those three 

* 

figures. It might be 123 would be the winning num- 
34 ber, or 321 or 231 or 213, or any combination of 

those three figures. And if he played a combination 
of one cent on those numbers, why, six cents would be the 
total, six different combinations. After the player has 
found someone to take his play, called a writer, the writer 
writes them down on a pad or what we call a numbers 
book. The writer then turns the numbers played over to 
a pick-up man who in turn turns the play over to the 
banker. Witness further testified that his understanding 
was that the results were obtained from the results of cer¬ 
tain race tracks and that the winning number is taken from 
the total amount of money that the first three races pay, 
at whatever track the horses are running nearest to Wash¬ 
ington at that time. That is to say, with the horse that 
wins the first race, or who comes in first, the total of his 
winnings is added and the total of the second and third 
places—show and place: and if that total should reach, 
say, $74.10, the first number would be the number to the 
left of the decimal, or in this particular case it would be 
4—the 4 would be the first number, and the second and 
third number is obtained in a similar manner from the sec¬ 
ond and third races. The odds paid are 600 to 1, wfith a 
10 percent commission taken out by the writer. He gets 
10 percent commission of the hits; that is, if the man played 
a dollar on a winning number, instead of getting $600 back, 
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he would get $540. After the third race is run and the 
number is determined, the player then goes to the writer 
who took his number; and when the money is brought back 
from headquarters, he will be paid for his winnings. The 
money is sent back from headquarters by a pick-up man to 
the writer after the slips are checked and figured at head¬ 
quarters to see what winning numbers there are on those 
slips. Witness further testified that the winning number 
is determined entirely on chance, and there is no way of 
determining in advance the number which will come out 
on any particular day. Witness further testified that there 
are various ways of playing the numbers, in that the player 
may write his own number and give it to the writer, the 
player may give the number to the writer and get a receipt 
or the player may give his number to the writer and not 
get a receipt. Upon cross examination of said wit- 
35 ness, he testified that the winning number was not 
taken from the track closest to Washington, if that 
track happened to be what is known as a book track as 
differentiated from a pari-mutuel track. 

Thereupon Ned S. Best was called as a witness, and hav¬ 
ing been first duly sworn, was examined and testified sub- 

stantiallv as follows: 

«> 

That he was a member of the Metropolitan Police De¬ 
partment, and had been since December 1, 1938, and that 
his present assignment was Police School where he was a 
student. The witnesses attention was directed to the 4th of 
December, 1938, and he was asked as to whether or not 
he saw the defendant Rattley on that day. Whereupon the 
following occurred: 

A. There are quite a few dates and details there. I am 
afraid I would not be able to remember them all; but I have 
notes made at the time. 

Q. Have you those notes with you? A. Yes, sir. 

Q. When were those notes made ? A. At the time of the 
investigation. 

Q. I cannot hear you. 

Mr. Hughes. Neither can 1. 

The Witness. At the time of the investigation. 

By Mr. Tarver: 

Q. Do your notes cover a period of time or one partic¬ 
ular day? A. They cover a period of time. 
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Q. Will you tell us when those instances occurred? A. 
Well, each day; and I would jot them down when they oc¬ 
curred, or a few minutes afterward. 

Q. Where? A. On a book—by the side of the car. 

Q. How lon«»: did your investigation last? 

Mr. Ford. I object, as being immaterial. 

The Court. The objection is overruled. 

The Witness. From November the 9th to the 7th of Jan¬ 
uary of this year. 

36 By Mr. Tarver: 

Q. On each occasion, Officer, when something that you 
considered material occurred, did you put it in your book? 
A. Yes, sir. 

Mr. Hughes. I object. The witness may consider it ma¬ 
terial, but it may not be material here. 

The Court. He is just describing what he did and has 
done. 

By Mr. Tarver: 

Q. 1 think you testified before that you could not testify, 
practically— 

Mr. Ford (interposing). We object; it is not necessary 
to repeat. 

The Court. Yes, I do not think it is necessary. 

Mr. Tarver. Very well. 

Bv Mr. Tarver: 

•> 

Q. Will you take your book and tell me whether by look¬ 
ing at that book, it refreshed your recollection ? 

Mr. Hughes. Just a minute, before you look at it. 

Bv Mr. Tarver: 

Q. (continuing) —as to whether or not you saw the de¬ 
fendant Rattley there on December 9, 1938? 

Mr. Hughes. 1 object, on the ground that the proper 
qualification has not been laid. 

The Court. What further qualification do you want? 

Mr. Hughes. It is not for me to say what qualifications 
should be laid on behalf of the prosecutor. 1 simply say 
that the proper qualifications have not been laid, and there¬ 
fore I object to it. 
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The Court. I do not gel vour point. I do not know what 
it is. 

Mr. Hughes. I say that proper qualifications have not 
been laid to permit this witness to refresh his memory 
from notes. 

Mr. Tarver. I submit it has, your Honor. 

The Court. Suppose you find out if he did see this man 
sometime in the month of December of last year. 

37 By Mr. Tarver: 

Q. Did you see the defendant Rattlev sometime in the 
month of December of last year? A. I did. 

Q. You did? A. I did. 

Mr. Tarver. May he now refresh his recollection from 
the notes he made? 

Mr. Ford. 1 submit he said he did not need the notes. 

Mr. Tarver. The prior question was whether he saw him 
on December 9. 

The Court. Is that the first time lie saw him? 

Mr. Tarver. Yes, that is right. 

The Court. First he said that it was the first time he saw 
him ? He has said he could not remember the dates, though. 

Mi-. Tarver. If your Honor please, may he refresh his 
recollection from his notes. 

The Court. When did he first see him ? 

Bv Mr. Tarver: 

•- 

Q. When did you first see him? A. On the 9th of De¬ 
cember of last year. 

Mr. Ford. He did not have to look at his notes. 

By Mr. Tarver: 

Q. (’an you state what occurred on that day between you 
and the defendant Rattlev, about 11:30 a. m., on that day 
in front of the barber shop at Fifteenth and U? A. I 
walked over to him and gave him some change. There are 
some notes I can remember about each day, and there are 
also some notes that 1 do not remember. 

Q. Is it necessary for you to look at your notes, to re¬ 
fresh your recollection? A. Yes, sir. 

By Mr. Hughes: 

Q. What did you do at first? A. On the 9th I gave him 
15 cents and played— 
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38 Q. (interposing) What did you do? A. 1 walked up 
to him and gave him 15 cents and said, “Put it 

on 247.“ 

i Q. Did he give you any receipt from his pad? A. No, sir. 
By the Court: 

Q. Did he say anything? A. No; he did not say anything 
fibout the transaction, except perhaps, “O. K., boy,” or 
something like that. 

Mr. Hughes. 1 object to the witness’ speculating. 

The Court. I overrule the objection. 

M r. Hughes. Exception. 

By Mr. Tarver: 

Q. Did you see him the next day? A. On the 10th, about 
the same time of day, 1 again walked up to him. 
i Q. Where? A. At Fifteenth and U. I think it was in 
front of the barber shop—and told him to give me 247, for 
15 cents. He wrote this down on the pad, and 1 gave him 
15 cents. 

Q. When was the next time you saw him? A. On the 14th 
of December. 

Q. Pardon me? A. On the 14th of December. 

! Q. 1 ask you this: Did you see him on the 12th of De¬ 
cember ? 

Mr. Hughes: 1 object, if your Honor please; the counsel 
is leading the witness. 
i The Court. I overrule the objection. 

Mr. Hughes. Exception. 

By Mr. Tarver: 

Q. Did you see him on the 12th of December? 
i Mr. Ford. Your Honor, 1 further make the objection 
that that dav is not mentioned in the indictment, 
i The Court. I overrule the objection, 
i Mr. Tarver. It is included in the period of the con¬ 
spiracy. 

Mr. Ford. No; it savs other dates entirelv. 

39 The Court. I think they can prove other dates of 
this period. 

Mr. Tarver. 1 am not confined to the overt acts alleged 
in the indictment. 
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By Mr. Tarver: 

Q. Do you recall what happened on the 12th of December ? 
A. Well, 1 am not positive about that date. 

Bv the Court: 

* 

Q. Do you mean you would have to look at your book, to be 
positive about that date? A. Yes, sir. 

The Court. Let me see the book, please. 

(The book referred 1o was examined by the Court.) 

The Court. Do you want to cross-examine him, on the 
book? 

Mr. Ford. I do not. 

Mr. Hughes. May I see the book? 

The Court. Yes, indeed. 

(The book was examined by Mr. Hughes.) 

By Mr. Hughes: 

Q. Will you kindly designate which it is? A. It is on the 
same page, here—that applies to the day, here (indicating). 
It is on this page, at the top (indicating). 

Mr. Tarver. May the witness refresh his recollection 
from the book? 

Mr. Hughes. I object to the use of it, if your Honor 
please—under my objection that I made a few minutes ago. 
The Court. 1 overrule the objection. 

Witness further testified that on the 12th of December he 
attempted to make a play with Rattlev, and Rattley in¬ 
formed him that there was no racing that day. That on the 
14th of December, 1938, he saw the defendant Rattley at 
15th and U Street and played 247 for 15 cents and 517 for 
10 cents. That on the 15th, he played with the defendant 

Rattlev 247 for 15 cents and 812 for 10 cents. That on the 
•> 

17th of December, 1938, he played with the defendant 
Rattley 247 for 25 cents and that on the 19th of December, 
1938, he played with the defendant Rattley 247 for 15 
40 cents and 140 for 10 cents, and that the defendant 
Rattley wrote this on a piece of paper or a pad or 
something and that on said date he observed the defendant 
Rattley at 13th and Wallacli Place, N. W., which was about 
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3Vj blocks from 15th and I" Street, N. W., and that he ob¬ 
served a Plymouth sedan, Tags No. 171,397, driven by a 
young? woman later identified as the defendant Hall. So 
the defendant Rattley went over to the car for two or three 
minutes, and then the car proceeded north on 13th street. 
On the 21st of December, 1938, he played with the defendant 
Rattley 247 for 20 cents, and the defendant wrote this down 
on, a pad and the witness grave the defendant 20 cents. That 
on the 22nd of December, 1938, he played with the defendant 
Rattlev 247 for 25 cents and grave the defendant Rattlev 25 
cents for the transaction. On the same date he observed 
the defendant Rattley give a package to a lady who was 
driving? a Plymouth sedan, D. 0. 171-397 at the corner of 
13th and Wallach Place, N. W. The ear then proceeded 
north on Thirteenth, to Euclid, east on Euclid to Georgia 
Avenue, north on Georgia Avenue to Irving, and the wit¬ 
ness testified he was unable to proceed any further and 
that the person driving the automobile was the defendant 
Hall. On the 23rd he played with the defendant Rattley 247 
for 10 cents, 140 for five cents, 796 for 5 cents, 657 for 5 
cents, and gave the defendant Rattley 25 cents. That on 
the same day he observed the defendant Rattley walk up to 
thq car at 13th and Wallach Place, Plymouth, D. C., 171-397, 
which the defendant Hall was driving. That he was not in a 
position to see whether the defendant Rattley got into the 
caii driven by the defendant Hall or not. Witness further 
testified that he followed the defendant Hall by different 
routes out by Catholic University, to Hyattsville, and to 
the Peace Cross, and to the Town Tavern. That on the 24th 
of December, 1938, he played with the defendant Rattley 
247 for 10 cents and 236 for 10 cents. That the defendant 
Rattley wrote the numbers down and the witness gave the 
defendant Rattley 20 cents. Whereupon the following oc¬ 
curred : 

Q. Did he give you any paper or anything? A. He did not. 

Mr. Hughes. May the record show that the witness is 
taking the figures from a book? 

41 The Court: Whatever it is. 

The Witness. About 1:45 I observed the car at 
Peace Cross, and the defendant Hall, the female defendant, 
parked the car and stopped. She remained in the car for 
two or three minutes, then went to the rear of the 
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place, came back to the car, and then came back toward 
town, in the same direction by which she came. That on 
the 26th of December, 1938, he played with the defendant 
Rattley 247 for 20 cents. Defendant Rattley wrote this 
on a pad and the witness gave the defendant Rattley 20 
cents. About 1:35 p. m., on said day, while the witness was 
parked on the Peace Cross, which is in Maryland, he ob¬ 
served the Plymouth sedan, D. C. 171-397, drive up to the 
Towui Tavern and stop. The defendant Hall remained 
seated in the car for a few minutes, then went to the rear 
of the premises, she then came back to the car and drove 
back into town. That on the 27th of December, 1938, he 
played with the defendant Rattley 247 for 25 cents which 
Rattley wrote on a pad and for which the witness gave the 
defendant 25 cents, and that at about 1:45 p. in., on said 
day while the witness was parked at Peace Cross, he ob¬ 
served the Plymouth sedan, D. C. 171-397, driven by the de¬ 
fendant Hall drive up in front of the Town Tavern Inn and 
stop. The defendant Hall remained in the automobile un¬ 
til an unidentified man came over to the Plymouth sedan 
and got a package which the unidentified man in turn gave 
to a man in a dark coupe. Witness described the package 
to be a paper bag folded, over about four to six inches in 
size, light color. On the 29th of December, 1938, about 
12:15 p. m., he played with the defendant Rattley 247 for 
15 cents. The defendant wrote this on a pad and the wit¬ 
ness gave the defendant Rattley 15 cents and at about 1:15 
p. m., on the same day he observed the defendant Rattley 
at 13th and Wallach Place, X. \W, where he was met by a 
Plymouth sedan, 171-397, driven by the defendant Hall. 
The defendant Rattley got into the car and remained about 
two minutes, he then got out and the car proceeded north 
on 13th Street. Witness further testified that on the 28th 
of December, 1938, about 12:15 p. m., he played with the 
defendant Rattley 247 for 25 cents, this was written on a 
pad by the defendant Rattley and the witness gave 
42 the defendant Rattley 25 cents. At about 1:15 p. m., 
on said day, he observed the defendant Rattley on 
the corner of 13th and Wallach Place, X. W., where he was 
met by a Plymouth sedan, 171-397, driven by the defendant 
Hall. The defendant got into the car and remained about 
two minutes after which the car proceeded north on Thir- 
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teenth Street. That on the 30th of December, about 12 
noon, he played with the defendant Rattlev 247 for 25 
cents, this was written on a pad and the witness gave him 
25 cents. That on same day at about 1:15 p. m., he ob¬ 
served the defendant Rattlev at the corner of 13th and Wal- 
lach Place, X. W., said car being driven by the defendant 
Hall and the defendant Rattlev <>-ot into the car, remained 
about two minutes, and tin* car proceeded north on 13th. 
That on the 31st of December, 1938, at about 11:45 a. m., 
he played with the defendant Rattlev 247 for 15 cents. That 
on the same day lie observed the defendant Rattlev at 13th 
and Wallach Place, X. W., and that a Plymouth sedan, D. C. 
171-397, driven by the defendant Hall, came up and the de¬ 
fendant Rattlev got into the car, remained about two 
minutes, after which the car proceeded north on 13th Street. 
That on the second dav of Januarv, 1939, he saw the defen- 
dant Rattlev, on U Street between Fourteenth and 
Fifteenth at about 10:30 a. m., and that the defendant Rat- 
tley told him that the numbers were going in early that day 
because there was an Orange Bowl game in Florida, and 
the racing started at Tropical Park at 10:15 a. m., so he 
played 247 for 40 cents, and gave the defendant Rattley 
40 cents. That on the 3rd of January, 1939, he played with 
the defendant Rattley 247 for 25 cents, the defendant wrote 
this on a pad and the witness gave the defendant 25 cents. 
That on the same day about 1:20 p. m., he observed the 
defendant Rattley on the corner of 13th and Wallach Place. 
He was met by a Plymouth sedan, D. C. 171-397, driven by 
the defendant Hall and that he observed the defendant 
Rattley put a package in the car after which the car pro¬ 
ceeded north on 13th Street. The witness described the 
package as a brown paper bag folded over about two inches 
deep, four inches wide, six inches long. That on the fourth 
day of January, 1939, at 11 a. m., he played with the de¬ 
fendant Rattley 247 for 30 cents. The number was written 
on a pad and 30 cents was given to Rattley. That at 
43 about 1:20 p. m., he observed the defendant Rattley 
on the corner of 13th and V Street and he walked to 
a Plymouth sedan, D. (\ 171-397 which was parked and it 
was driven bv the defendant Hall and he observed the de- 
fendant Rattley give a package to the defendant Hall, and 
she proceeded north on 13th street and that the package 
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was the same size as on the previous day. That on the 5th 
of January, 1939, about 11:15 a. m., he gave a slip of paper 
on which was written the following numbers: 247 for 15 
cents, 870 for five cents, 631 for five cents, 146 for 10 cents, 
310 for 10 cents, 597 for five cents and gave the defendant 
Rattlev fifty cents. At about 1:15 p. m. of the same day he 
observed the defendant Rattlev walk up to a Plymouth 
sedan, D. C. 171-397, but the witness could not tell whether 
the defendant Rattlev got into the car or not. That on the 
6th day of January, 1939, about 1:45 p. m., while parked 
at the Peace Cross he observed the defendant Hall driving 
a Plymouth sedan, D. C. 171-397 drive up and stop in front 
of the Town Tavern. Car remained there until a Ford 
sedan with Maryland tags drove up with two colored men 
in it. The two colored men walked over to her car, she gave 
the package to one of the colored men which in turn was 
given to a white man who was driving a dark coupe. This 
dark coupe then proceeded east on the Defense Highway 
for about three blocks, and turned right. Witness testified 
that he could not identify the driver of the dark coupe. 
Witness further testified that on January 7, at about 11:30 
a. m., at 15th and U Streets, X. W., he handed the defen¬ 
dant Rattlev a slip of paper on which the witness had 
written the following numbers: 247 for 15 cents, 870 for 5 
cents, 631 for 5 cents, 146 for 10 cents, 310 for 10 cents, 597 
for 5 cents. The witness testified that all plays made by 
him with the defendant Rattlev were made within the Dis- 
trict of Columbia. Whereupon Government Exhibit No. 
1 was marked for identification being a slip of paper con¬ 
taining numbers and amounts. The witness identified Gov¬ 
ernment No. 1 for identification as the slip he gave the de¬ 
fendant Rattlev on January 7. Whereupon the following 
occurred: 

Q. By what means do you identify it? A. That is my 
writing. 

44 Q. What is it? 

Mr. Ford. No; it speaks for itself. 

The Court. He may answer. 

Mr. Ford. We ask for an exception. 

The Witness. That is a piece of paper on which 1 had 
written the numbers and the amount of play that I gave to 
Rattley that morning—the morning of the 7th. 
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Mr. Hughes. I object to the statement, on the ground 
that it is a conclusion. 

The Court. Read the answer, please. 

(The answer referred to was read by the reporter.) 

Mr. Hughes. I submit that “play” is a conclusion of 
the witness. 

The Court. I overrule the motion. 

Mr. Hughes. An exception. 

The Court. Proceed. 

The Witness. At about 1:20,— 

Mr. Tarver (interposing). 1 now offer this in evidence, 
ypur Honor, and want to explain it to the jury. 

Mr. Ford. I think we should get a chance to examine it 
sometime. 

Mr. Tarver. You have it now, Mr. Ford. 

(Government Exhibit No. 1 for identification was exam¬ 
ined by Mr. Ford.) 

Mr. Ford. I object. 

The Court. On what ground? 

Mr. Ford. Because there is matter on there that this 
man has not testified about, and it is not entitled to go to 
the jury. 

Mr. Tarver. 1 show it to your Honor. 

(Government Exhibit No. 1 for identification was ex¬ 
amined by the Court.) 

The Court. I understand he is offering only the pencil 
part on the first page. 

Mr. Tarver. That is correct. 

Mr. Hughes. I object further because the proper founda¬ 
tion has not been laid for this to be introduced in evidence. 

The Court. What do you mean by that ? 

45 Mr. Hughes. There is no factual situation before 
your Honor to justify this being offered in evidence: 
We do not know how it came into the possession of the 
Police Department or from whom it was obtained or from 
which defendant it was obtained, or whether it was obtained 
as a result of a lawful or unlawful arrest, or a legal or an 
unlegal seizure. 1 say that the proper foundation has not 
been laid. 
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The Court. Is there any objection to waiting until you 
have explained that? 

Mr. Tarver. No, I have no objection to waiting until 
that time. 

The Court. Very well. 

By Mr. Tarver: 

Q. You say you gave him those numbers, Officer? A. 
I did. 

Q. Did you give him any money on that occasion? A. I 
gave him 50 cents to pay for the transaction. 

Q. Where did you get that money? A. The money was 
given to me by Sergeant Deyoe at Headquarters that morn¬ 
ing. 

Q. In what denominations was it? A. There were three 
dimes and four nickels. This money had been marked by 
Sergeant Deyoe before lie gave it to me—in my presence, 
as I recall—and the dimes were marked to the left of the 
date and the nickels were marked to the right of the words 
“Five cents.” 

Q. All right, after giving him these numbers—the writ¬ 
ing on the slip of paper and the money—what did you 
observe? A. About 1:20 1 observed the defendant Rattley 
at the corner of Thirteenth and Wallach Place, Northwest, 
where he was met by a Plymouth sedan, D. C. 171-397, 
driven by the defendant Hall. He walked over to the car 
and got in, remaining for a couple of minutes. After he 
got out, the car proceeded north on Thirteenth Street. 

Mr. Tarver. Your witness. 

46 Mr. Ford. 1 move that the testimony of this wit¬ 
ness in its entirety be stricken from the record, as 
it has no connection whatever with the defendant Smith. 

The Court. I overrule that. 

Mr. Ford. May 1 have an exception? 

The Court. Yes. 

Witness further testified that on none of the occasions 
that he played with the defendant Rattley, did he get a 
receipt of any kind. Upon cross examination of the wit¬ 
ness, the following occurred: 

Q. You say you saw the defendant Hall for the first time 
on the 19th of December; is that correct ? A. That is right. 

Q. And at that time Rattley got into the automobile? A. 
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I don’t recall whether I said he got in the car or not. I 
said he went to the car. 

Q. What is your best recollection? A. I would not like 
to sav, because I testified from my notes there. 

Mr. Tarver. Speak a little louder, please. 

The Witness. I would not like to sav; I testified from 
my notes, there. 

Witness further testified that he at no time had any 
transaction of any kind with the defendant Hall, and fur¬ 
ther upon request from the Government, certain coins were 
marked Government Exhibit No. 2 for identification and 
upon cross examination by Mr. Ford, witness further testi¬ 
fied that he at no time ever had any transaction of any 
kind with the defendant Smith and had never seen the de¬ 
fendant Smith at any time when he was making any num¬ 
bers plays and further that the Town Tavern was located 
in the State of Maryland. Witness further testified as fol¬ 
lows: 

By Mr. Tarver: 

Q. I show you four coins and ask you to examine them. 

(The witness examined the coins referred to.) 

Q. Can you identify them? A. I can. 

Q. Tell us what they are. 

47 Mr. Hughes. I object. 

The Court. The objection is overruled. 

The Witness. They are a part of the coins given me by 
Sergeant Deyoe. 

Mr. Hughes. May 1 be permitted to state the grounds of 
my objection? 

The Court. Surely; I supposed you had. 

Mr. Hughes. To permit this witness to testify what 
these coins are, without the foundation’s being laid, would 
of necessity prejudice these defandants’ rights. There is 
a right way and a wrong way to introduce evidence. I sub¬ 
mit what he is trying to do now is wrong, and I object on 
that ground. 

The Court. I overrule the objection. 

Mr. Hughes. Exception. 
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By Mr. Tarver: 

Q. How do you identify them? A. The marks. 

Q. Will you point out the marks? A. There is a scratch 
mark— 

Q. (Interposing) On which coin? A. The dime. 

Q. All right. A. There is a scratch mark on the bottom, 
just to the left of the date: and the scratch mark was put 
on there by Sergeant Devoe in my presence, at Headquar¬ 
ters, that morning. 

Q. How about the other dime? A. Scratched in the same 
place, to the left of the date “1937.” 

Q. How about the nickels ? A. The nickels are scratched 
to the right of the words “Five Cents” on the buffalo side. 
This mark was put there by Sergeant Devoe, in my pres¬ 
ence, at Headquarters, the morning of the 7th. 

Q. Is this the same money that you gave to the defen¬ 
dant Rattlev? A. It is. 

48 Q. On January 7 ? A. Yes, sir. 

Mr. Ford. Your Honor, 1 have just one more 

question. 

Further Cross Examination. 

By Mr. Ford: 

Q. At any time on the dates that you have mentioned 
did you ever see this defendant Smith in the District of 
Columbia? A. 1 did not. 

Mr. Ford. I have no further questions. 

Mr. Hughes. I overlooked one or two questions, your 
Honor. 

Whereupon the following occurred: 

Mr. Ford. I move to strike from the record, insofar as 
the defendant Richard Smith is concerned, all this testi- 
monv insofar as it relates to all and each of the counts laid 
in this indictment. For instance, count 2 charges that on 
the 31st of December, 1938, the defendant Smith sold to 
Best a chance, right, and interest in a drawing. Then 
count A — 

The Court (interposing). I think T understand your 
position. For the present 1 shall overrule that motion. 

Mr. Ford. And so as to each and all of the entire counts. 
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Thereupon, Halcott A. Bradley was called as a witness 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

That he was a member of the Metropolitan Police De¬ 
partment and had been since December 1, 1938, and that his 
present assignment was in the Administrative Training 
School. Whereupon the following occurred: 

Q. Are you acquainted with the defendant Rattley? A. 
Not acquainted with him; no, sir. 

Q. When was the first time you ever saw him? A. De¬ 
cember 19, 1938. 

Q. Tell us the circumstances of what occurred at that 
time. A. I would have to look at my notes that I made 
at the time, to be accurate. 

Q. I beg your pardon. A. I would like to look at the 
notes that I made at the time. 

Q. Have you an independent recollection, without re¬ 
course to those notes? A. No, sir. 

49 Q. Do you remember anything that occurred, 
without recourse to those notes? A. On December 
19, I saw Rattley leave 1937 Fourteenth Street. 

Q. Leave where? A. 1937 Fourteenth Street, North¬ 
west, and go down Fourteenth to Wallach, and east on 
Wallaeh to Thirteenth, where he was met by the defendant 
Hall driving a Plymouth car, bearing tag No. D. C. 171-397. 

Q. What kind of car ? A. It is a Plymouth, and 1938 
lags. 

Q. What happened? A. (Continuing) —to whom he gave 
a package, a brown package, and talked with her there for 
a few minutes, and then she drove north on Thirteenth 
Street in the car. 

Q. Do you know what time that was ? Tell me whether 
or not you have any recollection without referring to those 
notes. A. No, sir; I have not unless I look at the notes. 

Q. Did you make any note of that? A. At that time, yes. 

Q. Did you write that down? A. Yes, I did. 

Q. When did you make that notation ? A. Immediately 
after observing these things, I wrote them down. 

Q. Did you observe either or both of the two defen¬ 
dants, Rattley and Hall, on subsequent occasions? A. I 
did. 

Q. Did you make notes at that time? A. 1 did. 
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Q. Can you recollect exact dates and times when you 
saw each of them? A. No, sir, T cannot. 

Q. Did you make notes as to those dates and times? A. 
I did. 

Q. And of the transactions? A. Yes, I did. 

50 Q. In relation to the transactions, when did you 
make your notes? A. Immediately after observing 

the events or occurrences of that particular day. 

Q. Would your memory be refreshed by looking at your 
notebook? A. It would. 

Q. Will you look at your notebook now, please? 

Mr. Hughes. The same objection, please. 

The Court. Do you want to look at the book or examine 
him on it? 

Mr. Hughes. I object to the witness’ refreshing his 
recollection, on the ground that the proper foundation has 
not been laid. I presume your Honor will rule the same; 
and may I have an exception? 

The Court. All right. 

Witness further testified that he saw the defendant Rat- 
tley on December 22, and that on that day he saw the de¬ 
fendant Rattlev leave premises 1937 Fourteenth Street, 
Northwest, and go down Fourteenth Street to Wallach and 
east on Wallach to Thirteenth where he was met by the de¬ 
fendant Hall driving a Plymouth car bearing tag No. D. C. 
171-397, and saw the defendant Rattley give a package to 
the defendant Hall, and during a course of this testimony, 
the following occurred: 

Q. What time was that ? A. That was 1:15 p. m. 

Q. All right; when did you next see the defendant Rat¬ 
tley? If you need to look at your notes, go ahead and look 
at them, but do not read from them. A. The next time 
was December 23. 

Q. Do not read from your notes. 

Witness further testified, that on December 23 he again 
saw Rattley leave 1937 Fourteenth Street and proceed to 
Thirteenth and Wallach Street, where he met the defen¬ 
dant Hall driving the same car and to whom he gave a 
brown package, and that on that day he followed the defen¬ 
dant Hall to the Peace Cross. That on December 24, 

51 1938, the witness and Officer Best went to the Peace 
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Cross and at about 1:30 observed the defendant Hall 
drive up in a Plymouth, D. C. 171-397, that she remained 
in the car about five minutes and then went to the rear of 
the establishment called Town Tavern and then she re¬ 
turned to Washington. That on the 26th of December, 
1938, he saw the defendant Rattley leave 1937 Fourteenth 
Street, N. W. and proceed to Thirteenth and Wallach where 
he met the defendant Hall driving the same car and he 
gave her a brown package. That on December 27, 1938, 
he observed the defendant Rattley leave premises 1937 
Fourteenth Street and proceed to Thirteenth and Wallach 
where he was met by the defendant Hall driving same car 
and to whom he gave a white package about the same size 
as the brown package on other days, and the witness to¬ 
gether with Officer Best then drove to the Peace Cross and 
there observed the defendant Hall drive a Plymouth sedan, 
171-397 to the Town Tavern Inn where she remained in 
the car for several minutes, when a Maryland car drove 
up with two colored fellows. The two colored fellows went 
to the defendant Hall’s car and one of the colored men was 
given a package by the defendant Hall which he in turn 
gave to the occupant of another car, which car was a coupe. 
Witness was unable to identify the driver of the coupe. 
That on December 28 he observed the defendant Rattley 
leave 1937 Fourteenth Street and proceed to Thirteenth and 
Wallach were he met the defendant Hall. That on this date 
the defendant Rattley got in to the car with the defendant 
Hall. Whereupon the following occurred: 

Q. When was the next time you observed the defendant 
Rattley? A. December 28. 

Q. What occurred? A. Rattley left 1937 Fourteenth 
Street and walked down U Street from Fourteenth to Thir¬ 
teenth Street, Northwest, and from Thirteenth to Wallach, 
where he met Miss Hall. This day he got in the car with 
her. I did not see the transfer of the package. 

Q. She was driving, was she? A. She was driving. He 
got in the car. She left about 1:12 

Mr. Hughes (interposing). I object, and move that it be 
stricken—what he did not see. The witness testified 
52 he did not see the package transferred. 

i Mr. Tarver. He said he did not see any transac¬ 
tion there. 
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Mr. Hughes. I move that it be stricken. We are not in¬ 
terested in what he did not see; we are interested in what 
he did see. 

The Court. That is one way of stating that lie did not 
see anything, I think. I overrule the motion. 

Mr. Hughes. Exception. 

That on December 29, 1938, he observed the defendant 
Rattley walking down U Street and proceed to Thirteenth 
and Wallach where he met the defendant Hall and again 
got in her ear, remained for a few minutes and left, the 
car then proceeded north on Thirteenth Street. That on 
December 30, 1938, he observed the same as on the 29th. 
Witness further testified that he observed the same on De¬ 
cember 31 as he had on December 30. Witness further testi¬ 
fied that he observed the defendant Rattley on January 3, 
1939, leave 1937 Fourteenth Street and proceed to Thir¬ 
teenth and Wallach. He met the defendant Hall and he 
observed the defendant Rattley give to the defendant Hall 
a package, brown folded package. Witness further testi¬ 
fied that on January 4 he observed the defendant Rattley 
leave premises 1937 Fourteenth Street and proceed to Thir¬ 
teenth and Wallach where he was met by the defendant Hall 
in same D. C. 171-397 and the defendant Rattley gave to 
the defendant Hall a package, and the defendant Hall then 
drove north on Thirteenth Street. That on January 5, 
1939 he saw the defendant Rattley leave premises 1937 
Fourteenth Street and proceed to an alley opposite 1929 
Thirteenth Street where the defendant Hall is seated in a 
Plymouth 171-397. The defendant Rattley gets into the 
automobile with the defendant Hall stays a few minutes, 
gets out and the defendant Hall proceeds north on Thir¬ 
teenth Street. Witness further testified that on January 6 
together -with Officer Best, they drove to the Peace Cross 
where they observed the Defendant Hall drive up in the 
same Plymouth automobile at about 1:20 and park opposite 
the Town Tavern Inn at the Peace Cross, where she was 
met by a white man to whom she gives a package and this 
white man is then met by two others and the three 
53 of them go to a D. 0. coupe where the package is 
turned over to the driver of the D. C. coupe, and the 
coupe then proceeded up Defense Highway. Witness fur- 
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then testified that on January 7 the defendant Rattlev met 

the defendant Hall at Thirteenth and Wallach where he 

got in the car and remained a few minutes, then got out. 

The defendant Hall then proceeded north on Thirteenth 

Street, and he then observed the defendant Rattley return 

to premises 1937 Fourteenth Street. Witness remained in 

the neighborhood for approximately half an hour when he 

observed the defendant Rattley again leave the premises 

1937 Fourteenth Street where lie followed the defendant to 

Fourteenth and Wallach. While in the vicinitv the witness 

•> 

observed Officers Howell and Smith and Deputy Marshall 
Coates place the defendant Rattley under arrest. On cross 
examination, witness testified that he was within a half 
or three quarters of a block when he made the observation 
that he testified to concerning Town Tavern Inn and the 
Peace Cross. Witness further testified that he did not know 
the contents of any of the packages he saw. Witness fur¬ 
ther testified that from where he was, he could distinguish 
the color of the package to be brown on some occasions 
and white on others. Witness further testified that on 
January 6, 1939, he positively did not see the defendant 
Smith and that he never saw the defendant Smith in the 
District of Columbia and that he never saw the defendant 
Smith between the first of December, 1938, and the first 
of February, 1939 at any place. Whereupon the follow¬ 
ing occurred: 

Upon cross examination by Mr. Hughes: 

(The witness handed a book to Mr. Hughes.) 

By Mr. Hughes: 

Q. Officer Bradley, I will direct votir attention to De¬ 
cember 27,1938, and I will direct your attention to the notes 
in that book. Do you see the word “white” written to de¬ 
scribe the package? A. Yes, I do. 

Q. Is that word “white” written in the same ink 
54 as the rest of your notes? A. No, it is not. 

Q. Will you kindly tell the Court and the jury 
when you inserted the word “white” to describe the pack¬ 
age which you saw. A. When did I insert it? 

Q. Yes. A. Cannot tell when. 

Q. Can you give us any reason why you would put the 
word “white” in to describe the package? Did you attach 
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any importance to the word “white” in describing the 
package? A. It isn’t every day— 

Q. I say, did you attach any importance to the word 
“white” in describing the package which you say you saw 
pass. A. None other than that as I recall seeing that it was a 
white package, I thought it was enough to make a note of it. 

Q. When was it after you made your original notes that 
the thought came to you that it would be important to insert 
the word “white”? A. I don’t know; a matter of a couple 
of days, or so. 

Q. In other words, after you made your original entry in 
your book, you waited two days, and then you decided it 
might be important to put the word “white” in your notes; 
is that correct? A. It wasn’t that I decided it, but I tried to 
be as accurate as possible in my notes in describing what I 
did see, and where I didn’t make notes of the package— 
that is, the color of a package from my notes, I assumed it 
would be a brown package. 

Q. Did you compare your notes with Officer Best’s? A. I 
did not. 

Q. Is that your explanation of the insertion of the word 
“white” in a different colored ink? A. It is, There is an¬ 
other one here. 

Whereupon on cross examination by Mr. Hughes, the 
following occurred: 

Q. Will you kindly explain to the Court and jury what 
this notation is that appears in black ink ? A. This is—the 
note in black ink is the actual route which was used on this 
date to meet Miss Hall. 

55 Q. What does that notation read? A. East on U to 
Fifteenth and Wallach—as I understand it, as being 
from Fourteenth and TJ to Fifteenth and U and then south 
on Fifteenth to Wallach. 

Q. Will you tell the Court and jury when you made that 
notation in your book? It was subsequent to the other 
notations in there, was it not? A. Undoubtedly I made 
these two notations at the same time. It is the same ink. I 
often studied my notes after I wrote them. 

Q. Did you study your notes before you came here today 
to testify? A. Yes, i did. 

Q. Yet, you could not testify from your independent recol¬ 
lections as to when you made these notes. A. That is hard 
to remember, specific dates, definite times. 



48 


SMITH AND HALL VS. UNITED STATES. 


Q. Let us go back to the notation of East on U Street to 
Thirteenth and Wallach. Is that correct? Your recollection 
is that you made the notation of that at the same time you 
made this, and the reason, you say, is that they are both in 
the same black ink; is that correct ? A. That is right. 

Q. You do not remember where vou made that notation? 
A. No. 

Q. Now, I direct your attention to a notation of 1:15 p. m., 
of December 31, 1938, and ask you when it occurred to you 
to insert the time of 1:15 ! Was that two or three davs later. 
A. No, it wasn’t. 

! Q. How many days later? You did not make that notation 

at the same time you made the notation on December 29. 

A. After everv one of them—I think the time of this one— 
•> 

Q. I asked you about this one. It says 1:15, December 31, 
and it is in black ink. The rest of vour notations are in 
blue ink. A. I don’t remember when I put it there. 

Q. You could not have made all of these black notations 
at the same time ? A. I could not, because they were 
56 several days apart. 

Q. You could not have knowm on December 29 that 
vou w’ould made this notation at 1:15 on December 31. A. 
No, it must follow that these were made on the 27th or 29th 
—were made after or at the time the 31st was, because it is 
in the same ink. They were all done at the same time it was 
done. 

Q. What was all done at the same time? All the other 
black notations ? A. Undoubtedly. 

Q. Will you kindly tell the Court and jury how you would 
know on December 29 that on December 31 you were going 
to meet these people whom you say you met, to observe the 
things vou sav vou saw at 1:15 p. m. two davs later? A. You 
have this backwards. The notations I gave for the 28th and 
27th and 29th were made at the time of the notation there, 
made on the 31st. 

Q. Are you sure of that, or are you merely speculating? 
A. I am not speculating. 

i Q. Are you positive of that. A. The only reason I have 
not been positive is that it was made with the same color ink. 

Q. Do you think it was made at the same time ? A. I do. 

Q. Where was it made? A. That I don’t recall; I don’t 
know. 
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Q. Was it made in the automobile? A. I couldn’t re¬ 
call that. 

Witness further testified that from a distance of seventy- 
five feet he could tell that the paper bag was folded very 
neatly. He could not tell whether or not the paper bag had 
a rubber band around it or a string around it. Witness 
further testified that he had no knowledge as to what the 
contents of the bags were that he saw at any time. Where¬ 
upon a redirect examination by Mr. Tarver. 

57 By Mr. Tarver: 

Q. On January 6th can you say that the defendant Smith 
was not any of the three men you saw out there? 

Mr. Ford. I object to that because of his previous testi¬ 
mony. I object to it because it is improper redirect. He is 
not entitled to impeach his own witness. 

Mr. Tarver. May I state my position? 

The Court. Let us have the question. 

Bv Mr. Tarver: 

Q. Can you state that the defendant Smith was not any of 

the men vou saw at the Town Tavern on Januarv 6th? 

•> « 

Mr. Ford. I object to that. 

The Court. I think he may answer that. 

Mr. Ford. May I have an exception? 

The Court. Yes. 

The Witness. I cannot state that he wns not. 

By Mr. Tarver: 

Q. Could you recognize any of the three men w’hom you 
saw there that day? A. T could not. 

Mr. Ford. I object to that. The record shows he can. He 
distinguishes between a w'hite colored package and a— 

Mr. Tarver. I asked him concerning individuals. 

Mr. Ford. I am addressing the Court uowl I submit it is 
not wdiat he cannot do, in a criminal trial. 

The Court. I am not here to have a lecture. That is a 
question for the jury on the weight on his testimony. 

Mr. Ford. I respectfully move that your Honor withdraw 
a juror and declare a mistrial because of your Honor’s 
statement to me that your Honor was not here to have a 
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lecture, first because I was not even attempting to or think¬ 
ing about lecturing, and second, nothing that I said imputed 
or implied that I at any time intended to lecture your Honor 
in any respect. 

The Court. You misunderstand me, Mr. Ford. I did not 
intend to suggest that you were, but I thought what you 
were doing was giving me a statement of the law, and 
58 I merely characterized it as a lecture on the law. T 
do not think that what you were saying to me is a 
Question for me to consider; it is a question for the jury to 
consider in weighing the testimony of the witness. 

I deny your motion. 

Mr. Ford. Exception. 

The Court. Have you finished, Mr. Tarver? 

Mr. Tarver. Yes. 

The Court. Are there any further questions? 

Mr. Ford. I have no further questions. I am going to 
stand on my objection. 

Mr. Hughes. I have nothing further unless I should think 
of something later, and I have asked for the opportunity to 
recall the witness. 

Mr. Ford. I move that all the testimony of this witness 
be stricken out in its entirety as to each one of the counts 
against the defendant Smith. 

The Court. I deny that motion. 

Mr. Ford. May I have an exception ? 

The Court. Yes. 

Whereupon George C. Deyoe a witness previously sworn 
and examined, resumed the stand and was further examined 
and testified as follows: 

That on the 27th of December, 1938, he went to the Peace 
Cross wiiich is located at Bladensburg Maryland, accom¬ 
panied with Officers Smith, Coffin and McEwen and wiiile 
there observed the defendant Hall driving a Plymouth 
sedan, drive into Towm Tavern Inn and observed the said 
defendant take a small white package from the rear of the 
car and hold it in her hands, thereafter a Ford coach with 
Maryland tags No. 422-784 pulled up and parked just ahead 
of the car the defendant Hall was driving, and tw’o colored 
men got out and walked to the side of the car driven by 
Hall and the defendant Hall turned over to the colored men 
the w T hite package. That thereafter the defendant Richard 
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Smith pulled up behind the defendant Hall’s car and the 
two colored men walked to Smith’s car and gave Smith 
two or three packages, one of them being the white package 
that the defendant Hall had given the colored man, 
59 The witness testified that the defendant Smith was 
driving a La Salle black coupe D. C. Tags 89-881, 
and that after the packages had been turned over to Smith 
he proceeded out Defense Highway to River Road and 
turned to his right and went through River Road, past the 
Capital Airport, at about 60 or 65 miles an hour. Where¬ 
upon the following occurred: 

Mr. Ford. I move that the testimony about speed go out; 
that it is merely put in here to be prejudicial, and that it has 
no value in connection with what the man is charged with. 

The Court. I overrule the objection. 

Mr. Ford. May I have an exception—and that it hap¬ 
pened in the state of Maryland. 

Br Mr. Tarver: 

Q. Was it in Maryland? A. That was in Maryland; yes. 

Witness further testified that he went to the office of 
Commissioner Tuimage on the 6th day of January, 1939, 
and swore to three arrest warrants for the three defendants. 
The witness identified Government Exhibits for identifica¬ 
tion 3,4 and 5 as the arrest warrants that he swore to before 

the United States Commissioner on January 6. Govern- 

* 

ment Exhibits 3, 4 and 5 being identical with exception of 
defendants names. Witness testified that on January 7 he 
marked some coins and gave them to Officer Best at Admin¬ 
istrative Headquarters, and he identified four coins which 
were marked Government Exhibit for identification No. 2 
and identified them as the coins which he had marked 
earlier in the day and turned over to Officer Best. There¬ 
after at about 1:15 or 1:20 in company with Deputy Marshal 
Charles Ward and Officer Paul Little, the witness parked on 
Belmont Street just east of Thirteenth Street hill. About 
1:25 the defendant Hall came north on Thirteenth Street, 
driving Plymouth sedan, D. C. 171-397. The witness then 
followed this car through different streets in the District 
of Columbia to Chillum Road in Maryland. Whereupon the 
following occurred: 
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Mr. Hughes, (interposing.) Your Honor, I object to 
anything that happened in the state of Maryland. 

60 The Court. Very well; I overrule it. 

Mr. Hughes. Exception. 

Witness further testified that the defendant Hall pro¬ 
ceeded to the Town Tavern Inn and parked her car and got 
put with a brown package and then met a young white 
fellow and gave the package to him. That this young white 
fellow was not the defendant Smith. That the defendant 
Hall then got in her car and shortly thereafter the de¬ 
fendant Smith drove up in a La Salle coupe and the young 
white fellow to whom the defendant Hall had turned certain 
packages over to, walked over to the right side of Smith’s 
par. Whereupon the following occurred: 

Mr. Ford. We object to all of this, on the same ground 
previously stated. 

The Court. The objection is overruled. 

Witness further testified that the voung white man threw 
the packages on the seat of the La Salle coupe. That the 
defendant Smith drove away and that Deputy Marshal 
Ward, Paul Little and the witness followed the defendant 
Smith out Defense Highway on to River Road, through 
River Road past the Capital Airport and into the District, 
on Kenilworth Avenue and made a left turn under the 
railroad tracks and then to his right on Minnesota Avenue, 
and when reaching Bennings Road the defendant Smith 
stopped for a stop sign. That the defendant Smith was 
taken out of the La Salle and placed under arrest by Deputy 
Marshal Ward and placed in the police car, and at that 
t|ime Deputy Marshal Ward was in the possession of the 
arrest warrant that the witness had sworn to. Officer Little 
got into the La Salle and they proceeded to Police Head¬ 
quarters. Enroute thereto, the defendant Smith rolled the 
window down and threw some paper slips out the window. 
The witness stopped the car, went back and picked up these 
slips. The defendant was taken to Police Headquarters, 
searched, certain money taken from him and also a small 
pad. A pad of paper was marked Government Exhibit No. 
6 for identification and the witness identified same. Where¬ 
upon the following occurred: 
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(Government Exhibit No. 6 for identification was exam¬ 
ined by the Court.) 

61 Mr. Tarver. There are some marks on the back of 
it, too. 

(The exhibit was further examined by the Court.) 

The Court. I think he may answer the question. 

Mr. Ford. May I further object to the display of it and 
the use of it, in view of the decision of the Court of Appeals 
this past Monday. May I have an exception, if your Honor 
please ? 

The Court. Very well. 

By Mr. Tarver: 

Q. What is it, Sergeant ? A. That shows— 

Q. (Interposing) Where did you get it from, first. A. I 
took it from the defendant Smith. 

Q. At Police Headquarters? A. Yes. 

Q. All right. 

Mr. Ford. 1 submit that is repetition. He has already 
said that, and it is a means of the prosecutor’s emphasizing. 
Mr. Tarver. He has not yet identified this. 

The Court. He may answer. 

By Mr. Tarver: 

Q. Will you tell us what it is, now? 

Mr. Ford. We object; and may we have an exception to 
his telling what it is ? 

The Witness. That shows eleven number plays on this 
top slip. 

By Mr. Tarver: 

Q. I ask you to look at the back and tell me what those 
notations are there, if yon know? A. Well, I don’t know 
what those notations mean. It gives several names, and 
amounts after them, but 1 don’t know what it means. 

Q. You identify this top slip here as a numbers slip? 
A. Yes, sir. 

Q. How do you so identify it ? A. Well, in the years that 
1 have worked with the making of number cases, in my 
experience I would say that this is a numbers slip; 

62 because since the new law was passed, this is the way 
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most of the numbers slips have been written, where they 
^re not written on a regular number book. 

Mr. Ford. We object to all this testimony, your Honor, 
j The Court. The objection is overruled. 

Mr. Tarver. I offer this in evidence, your Honor. 

The Court. Very well. 

Mr. Ford. We object. 

The Court. Proceed. 

Mr. Ford. May I have an exception ? 

The Court. Yes. 

(Government Exhibit No. 6 for identification was re¬ 
ceived in evidence.) 

Bv Mr. Tarver: 

Q. Sergeant Deyoe, will you tell me what the first series 
of numbers or digits there means, on the top? 

Mr. Ford: We object; and may we have an exception ? 

The Court. Proceed. 

, The Witness. The first number shows 206-50. 

By Mr. Tarver: 

Q. What does that mean ? A. That would mean 50 cents 
played on the number 206. 

Mr. Ford. We object. He says “that would mean.” 

The Witness. It does mean. 

Mr. Ford. We object. 

The Court. Go ahead. 

The Witness. The next shows 582-10, with a “C” around 
it. That means a ten-cent play in combination on the num¬ 
ber 582. 

By Mr. Tarver: 

Q. What is the next? A. The third number is 061-26. 

Mr. Ford. Your Honor, without interrupting, may the 
objection go to all or any of the testimony that Sergeant 
Deyoe may give regarding this Government Exhibit—the 
blue paper—and anything he testifies about it or reads from 

it, and his whole testimony? 

63 The Court. Yes, that will save time. 

Mr. Hughes. And may the objection and exception 
be for the other defendants ? 

The Court. Yes. 



SMITH AND HALL VS. UNITED STATES. 


55 


By Mr. Tarver: 

Q. Go ahead. A. The third number is 061-26, which means 
26 cents played on the number 061. 

Q. Are there other notations on there, of similar mean¬ 
ing? A. Yes, sir. 

Q. I notice the next to the last number is 185-C-10. What 
does that mean ? A. That is a ten cent combination on 185. 


By the Court: 


Q. What is a combination? A. That means a play for the 
number to come out in any combination of the figures 185: 
either 851, 815, or 158—any combination of those three 
figures. 

Mr. Tarver. May 1 display this to the jury at this time? 
The Court. Yes. 


Thereafter eight slips of paper were marked, respec¬ 
tively, Government Exhibit for identification No. 7 to 14. 
Witness identified said exhibits as slips of paper thrown to 
the street, on Bennings Road, by the defendant Smith on 
January 7, enroute to Headquarters. Witness further tes¬ 
tified that at the time these exhibits were seized, the exhibits 
bore no date whatever, and that the date that appears on 
each exhibit was put on said exhibit by the witness in the 
witnesses handwriting. Whereupon the following occurred: 
Q. Was anything taken from his car? A. These packages— 
Mr. Ford (interposing). We object unless he knows of 
his own knowledge. We understood that the Sergeant took 
the defendant in the police car. 

The Court: Yes; it must be of his own knowledge. 
64 The Witness. The packages that I had seen the 
unknown white man place in his car at Bludensburg 
were taken out of the car bv Officer Little. 


By Mr. Tarver: 

Q. Did you see them taken out '! A. 1 did not see them 
taken out. 

Mr. Ford. Wait a minute; I move that all this testimony 
go out, and 1 move that your Honor withdraw a juror be¬ 
cause of the fact that the witness was warned to testify 
only of his own knowledge. 
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The Court. I do not think a juror should be withdrawn. 
Didn’t you know whether he saw them taken out? 

Mr. Tarver. I did not know. 

The Court. I thought you knew. 

iMr. Tarver. No, sir; I inquired whether he saw them 
taken out of the car. 

Bv Mr. Tarver: 

Q. Will you answer that? A. No, I did not see them 
taken from the car. No. 

The Court. All right; then the jury will disregard his 
testimony as to what was taken from the car. 

Upon cross examination of the witness by Mr. Ford, the 
following occurred: 

Q. Now, on January 6, I understood you to say that you 
were in front of the United States—may I have that 
exhibit? 

Mr. Tarver. Which one? 

(The Government’s Exhibits were obtained by Mr. Ford.) 
Bv Mr. Ford: 

Q. I hand you Government Exhibit No. 5: I understood 
you to say that on the 6th of January you went before the 
United States Commissioner, Needham C. Turnage? A. 
That is correct. 

Q. And that at that time you swore to Government Ex¬ 
hibit No. 5; is that right ? A. This is No. 5; yes 
65 (indicating). 

Q. Is that the one? Take a look at it. Is that your 
signature on it (indicating)? A. Yes. 

Q. All right. At that time did you sign, in front of the 
Commissioner, any other paper of any dind other than the 
one that is now in your hand? A. Yes. 

Q. Where is that ? A. Well, there are two of them here 
that I just saw. 

Q. All right, sir. I shall ask you this: Did you on Janu¬ 
ary 6, in front of the United States Commissioner, sign or 
swear to any other paper regarding Richard Smith, other 
than Government Exhibit No. 5 that is in your hands? A. 
Well, I don’t just understand your question, Mr. Ford. 1 
swore to two other papers, and his name appears on the 
other two papers, if that is what you mean. 
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Q. All right. To make it dear: By that, you mean that 
his name appears in Government Exhibits 3 and 4, at the 
heading; is that right? A. Yes, sir. 

Q. I also ask you whether or not, other than the three 
papers which are now in your hand—which are Govern¬ 
ment’s Exhibits 3, 4 and 5—vou signed or wrote or swore 

7 4' C 

to any other paper other than those that are in your hand, 
in front of the United States Commissioner? A. I swore 
to an affidavit. 

Q. "Where is that ? A. T cannot say where that is. That 
was left with the Commissioner. 

Q. Yes, Do you know* where that is now? A. I have not 
seen it since that date. 

Mr. Ford. Do you have it, Mr. Tarver? 

Mr. Tarver. No, 1 do not. I imagine it can be procured 
if you wdsh it. 

Mr. Ford. Sir ? 

Mr. Tarver. I imagine it can be procured. 

66 Bv Mr. Ford: 

Q. Was that in connection with this warrant, here? 
A. Yes, sir. 

Mr. Ford. Then at this time we object to these papers, 
if he intends to justify the arrest, because they are incom¬ 
plete. The affidavit is a part of it, and we should have that. 

The Court. Are you offering these documents in evi¬ 
dence ? 

Mr. Tarver. I had intended to. 

The Court. Do you mean without further testimony? 

Mr. Tarver. I was going to wait until T produced the 
marshals. 

The Court. Then I will not rule on his objection now. 

Upon redirect examination by Mr. Tarver, the following 
occurred: 

By Mr. Tarver: 

Q. T show you these coins marked Government Exhibit 
for identification No. 2 and ask you if you saw them again 
after you marked them and gave them to Officer Best? A. 
Yes, sir. 

Q. Where was that? A. In Room 30S Police Head¬ 
quarters. 
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Q. Where did you see them? A. They were taken 
from the— 

Mr. Hughes (interposing). I object, if your Honor 
please. 

Bv Mr. Tarver: 

•> 

Q. Did you see them taken ? A.' I took them. 

Mr. Hughes. I still object, on the ground that it is not 
proper redirect examination. 

The Court. I overrule that. 

Mr. Hughes. An exception. 

The Witness. I took these coins from a paper bag that 
was taken from the defendant Rattley, in my presence. 

By Mr. Tarver: 

Q. The bag was taken from the defendant Rattley in your 

presence? A. Yes, sir. 

67 Q. Who took it from him? A. Officer Smith. 

Q. All right. A. And this paper bag contained, I 
think, approximately 216 dollars. 

Mr. Ford. We object to that as not being responsive. He 
was asked about the coins. 

Bv Mr. Tarver: 

Q. What was in the paper bag? A. There was money in 
the paper bag. 

Q. How much? A. Approximately 216 dollars. 

Mr. Hughes. I object, if your Honor please, on the 
ground that it is irrelevant and immaterial. 

The Court. The objection is overruled. 

By Mr. Tarver: 

Q. In bills or coins? A. Both. 

Mr. Hughes. I object to counsel’s leading the witness. 

Mr. Tarver. I submit that that is not leading. 

The Court. Proceed. 

Mr. Hughes. It is definitely leading. Mr. Tarver. 

By Mr. Tarver: 

Q. Did you take anything else from the defendant Ratt¬ 
ley? A. I did not; no, sir. 

Q. You did not? A. No. 
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The Court. Did you sec anything else being taken from 
him? 

By Mr. Tarver: 

Q. Did you see anything else being taken from him? A. 
No, sir. 

Mr. Tarver. 1 offer these coins in evidence and ask leave 
to show them to the jury. 

Mr. Hughes. I object. 

Mr. Ford. I object. 

The Court. On what ground? 

68 Mr. Hughes. The proper foundation has not been 
laid. 

Mr. Ford. In addition to that, I object to their being 
introduced against the defendant Smith; because if they 
were given to Mr. Rattlev they would not concern Mr. 
Smith. 

Mr. Tarver. I object to that, unless Mr. Ford wants to 
take the stand. 

The Court. I overrule the objection; but I shall wait 
until you have your other evidence as to the seizure to the 
coins, before I rule on their offer in evidence. 

Mr. Tarver. Your Honor, I may say that these coins are 
not offered as evidence against the defendant Smith. 

Mr. Hughes. I object to them on the grounds— 

The Court (interposing) You offer them in evidence? 

Mr. Tarver. Yes, against the defendant Rattley. 

The Court. I shall wait on that. 

Is that all? 

Whereupon Charles H. Ward was called as a witness and 
having been first dulv sworn was examined and testified 
substantiallv as follows: 

That he is a Deputy United States Marshal, that on Janu- 

arv 7 he received the United States Commissioner’s arrest 

% 

warrant Government Exhibit No. 5 for identification, for 
the arrest of Richard Smith and after receiving said war¬ 
rant, the following occurred: 

A. I went with Sergeant Devoe, who was driving the car, 
and Paul Little, who was with us. We went in the car up 
to Thirteenth and Belmont Streets shortly after one o’clock 
on a Saturday, January 7, we waited there. We had infor¬ 
mation that a car was going by— 
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Mr. Ford (interposing). We object to this, and ask 
your Honor— 

Mr. Tarver (interposing). I agree that it should be 
stricken. 

Mr. Hughes. I move that you withdraw a juror, if your 
Honor please. 

The Court. The motion is overruled. 

69 Mr. Hughes. Exception. 

The Court. The jury will disregard the state¬ 
ment that was made. 

Whereupon the witnesses testimony w r as substantially the 
same as Officer Devoe’s testimony as to January 7, 1939, 
and that during the witnesses identification of Govern¬ 
ment Exhibit 7 to 14 inclusive, the following occurred: 

Q. Can you identify them ? A. Yes, I can. They were the 
slips thrown from the car. 

Q. Keep your voice up. A. They were the slips thrown 

bv Richard Smith. 

•> 

Mr. Hughes. I made the further objection that there is 
no testimony to connect these slips with the two defendants 
I represent. There is no connection whatever between the 
slips and the two defendants T represent. 

The Court. Well, what do you say to that? 

Mr. Tarver. I offer them in evidence. 

The Court. As against all the defendants? 

Mr. Tarver. These three defendants are charged with a 
conspiracy, your Honor, as well as the substantive offenses; 
and if possession of these slips should be an offense, 
it certainly would be an overt act; and the act of one, once 
conspiracy is proved, is the act of all. 

Mr. Ford. I object to that and submit it is not the law'. 

The Court. I think there is sufficient prima facie evi¬ 
dence now on the question of conspiracy so I shall let these 
papers in evidence against all three defendants. 

Mr. Ford. May w’e have an exception? 

The Court. Yes. 

Mr. Hughes. That is under the conspiracy count in that 
indictment? 

The Court. Yes. 

Mr. Hughes. And not as to the substantive counts in the 
indictment? 

The Court. I think if they w'ere acting together they 
would be proper, there. I shall let them in evidence against 
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each defendant, as to the substantive counts as well as the 
conspiracy. 

70 Mr. Hughes. May we have an exception to that? 

Because as to the substantive counts it would all have 
to happen in the District. 

By the Court: 

Q. Where were these thrown out? A. The man was under 
arrest, and it was in the District. 

The Court. All right; it was in the District that these 
were thrown out. 

Mr. Tarver. I ask leave to display these to the jury, 
your Honor? 

The Court. Very well. 

(Government Exhibits 7 to 14, inclusive, for identifica¬ 
tion were received in evidence.) 

(Government Exhibits 7 to 14, inclusive, were shown to 
the jury.) 

Mr. Tarver. I now offer in evidence Government Ex- 
hibibt No. 5 for identification, which is the arrest warrant. 

The Court. Mav I see it? 

(The exhibit was examined by the Court.) 

Mr. Ford. We move to contra vert and we move to quash 
that warrant. There is not one fact stated in that— 

The Court (interposing) Let me look at it, please? 

Mr. Ford. Yes. 

(The exhibit w r as further examined by the Court.) 

Mr. Ford. May it please your Honor, this warrant is 
issued either under the Espionage Act or under the new 
statute of the District of Columbia. If it be issued under 
the new statute, it must be attached to the affidavit; and 
I think Justice Proctor so ruled on a motion last week. 
In addition to that, there is not one single fact set forth 
in this warrant which would justify the Commissioner’s 
issuing it. In other words, it merely goes on to state that 
on the 6th day of January the witness Devoe appeared in 
front of the United States Commissioner and, under oath, 
said that Richard Smith, set up, permitted, or was acting 
as agent or owner, and then goes on at great length, not 



62 


SMITH AND HALL VS. UNITED STATES. 


sotting forth one single fact, but merely setting forth what 
the statute says is an offense. Below that it states 

71 that Deyoe believes or has reason to believe that the 
following are material witnesses to this complaint; 

and he lists himself. Then the Commissioner certified, “I 
hereby certify that the within is a true and correct copy 
of the original affidavit." Well, it is not any such thing. 
Deyoe testifies that there is another sheet of paper; Com¬ 
missioner Turnage testifies that this piece of paper is the 
true and correct copy of the original affidavit. Now, there 
is not one fact set forth. 

In addition to that, there could not have been any facts 
set forth, Deyoe testified that on the 27tli in the state of 
Maryland, he saw Richard Smith do something with a 
package. Now, up to this time Deyoe does not know a sin¬ 
gle, solitary thing about Rattley or Hall, or anything that 
transpired in the District; so the first day he talks about 
is the 27th, and he savs he is in the state of Maryland and 
he sees a package go to the defendant Smith. He does not 
know where the package came from; he has not traced it 
at all or followed anyone, at all; and all he does is to see 
Smith in an automobile, in the state of Maryland, take a 
package from a man. 

Now, that is all Deyoe knows about. lie does not know 
what is in the package. He has not seen any play or num¬ 
bers slips or seen a single, solitary fact which he could give 
to the Commissioner to justify the issuance of the warrant 
insofar as Smith is concerned. But he got a warrant for 
Smith; but he has not seen anything on the 28th; he saw 
nothing on the 29th or the 30th, 31st, 1st, 2nd, 3rd, 4th, 5th, 
until the 6th, when he went to the Commissioner; and the 
only knowledge he had then was that he, Deyoe, saw a man 
in the state of Maryland, and saw the man in the automobile 
take a package. He had no other information to give the 
Commissioner, and could not have given him any more 
because on the face of his testimony here he could not have 
given it. 

I submit that on its face the warrant is no good, and I 
ask your Honor to quash it. 

Mr. Tarver. I submit to your Honor that the usual pro¬ 
cedure for warrants, under the Espionage Act, was 

72 followed in this case, and I think your honor can 
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have no doubt that Sergeant Deyoe was in a position 
to establish adequate probable cause, in the light of the 
Husty case, in 282’ U. S., with which I know your Honor is 
familiar. 

Mr. Ford. The Espionage Act calls for a man to get an 
affidavit, and it calls for a supporting affidavit in which 
facts must be set forth, which facts if true would justify 
the issuance of the warrant. But that is not true here. 

Mr. Tarver. We are not dealing with a search warrant 
here, your Honor. 

The Court. Is this the original warrant? 

Mr. Tarver. Here is the original affidavit, your Honor, 
together with the three carbon copies. 

(The papers were handed to the Court.) 

Mr. P^ord. Did I understand you to say to his Honor that 
that is the original affidavit? 

Mr. Tarver. T said it was. It appears to be. 

Mr. Ford. It appears to be? 

Mr. Tarver. One appears to be a carbon copy of the 
other. 

The Court. Do you offer all of these in evidence? 

Mr. Tarver. No, your Honor. They have been iden¬ 
tified, but your Honor has not yet permitted them to go into 
evidence. 

The Court. I think I ought to have the original. You 
say the original was issued against Rattlev. Do you offer 
that one? That is Government Exhibit No. 3. 

Mr. Ford. Your Honor, T think Mr. Tarver took my 
copy. 

The Court. It is marked “Government Exhibit No. 3 for 
identification”. 

Mr. Tarver. Here is mine for No. 4; I am sorry. 

The Court. Do you offer No. 3, No. 4, and No. 5? 

Mr. Tarver. Yes, I do. 

The Court. I think they may be received, and I over¬ 
rule the objection. 

Mr. Ford. At this time, in addition, we ask an oppor¬ 
tunity to go into the question of this warrant without the 
jury present, in front of your Honor, and with the 
73 United States Commissioner present. 

The Court. Is he here now? 

Mr. Ford. No, I do not think he is. 
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The Court. I think I shall start the case. 

Mr. Ford. May we hold that in abeyance? I have issued 
a subpoena for him. 

The Court. I do not think I can suspend the taking of 
the testimony. We shall hear him whenever he comes. 
Thereafter a group of pads was marked Government Ex¬ 
hibit No. 15 for identification and the witness identified said 
exhibits as being books of a similar nature that he saw in 
the defendant Smith’s automobile and in which bag there 
was $56, which bag was taken from the defendant Smith’s 
automobile and in which bag there was $56. Whereupon 
the following occurred: 

A. Well, the bag is marked similar to a bag that I saw 
and took $56 out of. It was a white bag and was marked 
‘‘No. 10” on it, and I made notes of it in my notebook. 

Q. You made notes of what in your notebook? A. That 
$56 was taken from a white bag marked No. 10. 

Q. Did vou make anv notation in vour notebook as to the 
denominations of the money? A. No. I think I have the 
total of the money taken from Mr. Smith; and $56 was 
taken from the bag. 

| Q. What was taken from Mr. Smith? A. T would have 
to look at my book, if I may refer to my notes. T think 
it was several hundred dollars. 

Mr. Ford. We object. 

By Mr. Tarver: 

Q. When did you make the notation in your book? A. 
This was made the same afternoon Mr. Smith was arrested 
—within two hours. 

Mr. Ford. We object to all reference to the notebook 
and we ask you to strike out all reference to what the note¬ 
book contains. 

The Court. I overrule the objection. 

74 Mr. Ford: Because that is just like reading from 
it, and he has not qualified that for refreshing his 
recollection. 

The Court. I overrule that. 

Mr. Ford. May we have an exception? 

The Court. Yes. 

Upon cross examination, the witness testified that the 
bags which he saw in Smith’s car all were closed and that 
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he could not tell the contents of same until after they had 
been opened. Upon cross examination of the witness by 
Mr. Hughes, the witness stated that the first time he saw 
the defendant Hall was when she was at Thirteenth and 
Belmont Streets, and then the following occurred: 

Q. At that time were you armed with a warrant of ar¬ 
rest for the defendant Hall? A. No. 

Q. Didn’t you have a warrant of arrest? A. I had had it. 

Q. Did vou have a warrant of arrest for anybodv? A. 
Yes. 

Q. What had happened to the warrant of arrest that 
you had for the defendant Hall? A. I had given it to Deputy 
Coates to serve. 

Q. Deputy Coates? A. Yes. 

Q. Was he with you ? A. He had been with me. 

Q. Did Deputy Coates know you were going in the vicin¬ 
ity of Thirteenth and Belmont Streets? A. He did not 
know where I was going, no; but we left the Marshal’s Office 
together, armed with these warrants. 

Q. What was the occasion for your giving the warrant 
of arrest for the defendant Hall to Deputy Coates? A. 
Well, they had to be served, and I could not be two places 
at one time. So I gave him a warrant and I took a war¬ 
rant. 

Q. Where did you give it to him? A. At headquarters. 

Q. When? A. About one o’clock. 

75 Q. That was on January 7? A. That is right. 

Q. When you gave him the warrant of arrest for 
the defendant Hall, you then proceeded to Thirteenth and 
Belmont Streets; that is correct, is it not? A. That is right. 

Q. Your purpose in going to Thirteenth and Belmont 
Street was to apprehend the defendant Hall: isn’t that cor¬ 
rect? A. T knew nothing of what the purpose was, when I 
went to Thirteenth and Belmont Streets. 

Q. What was your purpose in going to Thirteenth and 
Belmont Streets? A. Sergeant Devoe was going to assist 
me in arresting Richard Smith. 

Q. At Thirteenth and Belmont Streets? A. I didn’t 
know where he was going, where we were going to arrest 
him. I didn’t know Richard Smith at that time. 

Q. What was the purpose of going to Thirteenth and Bel¬ 
mont Streets at that time? A. Sergeant Devoe was to as¬ 
sist me in arresting the defendant Richard Smith.” 
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I Q. When you saw the defendant Hall drive up, you knew 
that was not Richard Smith? A. Well, I had some hearsay 
evidence. 

i Q. I say, you knew that was not Richard Smith? A. Yes. 

Q. Did you have a warrant for her arrest? A. I had a 
warrant— 

The Court (interposing). He has answered that. I do 
not think you are entitled to ask that any more. 

Mr. Hughes. I think I am entitled to an answer. 

The Court. I rule that you are not. 

Mr. Hughes. I ask for an exception. 

The Court. You have it. Proceed with your examina¬ 
tion. 

By Mr. Hughes: 

76 Q. Did you have a warrant of arrest for a man 
named Rattley? A. Rattley? 

Q. Yes, Rattley? A. I had had a warrant, and knew that 
there was a warrant for him. 

Q. So that the onlv warrant vou had when vou went to 
Thirteenth and Belmont— 

The Court (interposing). Pie has answered that. He 
had this warrant for the defendant Smith. 

Mr. Hughes. Your Honor, I submit you are limiting me 
in my examination and, in so doing, you are prejudicing the 
rights of the defendants. 

The Court. I have no desire to prejudice the rights of 
the defendants, but I do not think you should repeat the 
questions. 

Proceed with your next question. 

Mr. Hughes. My next question is going to be along the 
same line of questioning as the prior questions. 

The Court. I cannot tell what it is until I hear it. 

By Mr. Hughes: 

Q. 1 ask you whether or not you had a warrant of arrest 
for Rattley at that time? 

The Court. I have told you that that is objectionable. 
You have an exception to my ruling. Proceed. 

Upon cross examination by Mr. Ford, witness testified 
that he was a United States Marshal in and for the District 
of Columbia. 
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Whereupon Paul Little was called as a witness of having 
been first dulv sworn, was examined and testified as fol- 

V 7 

lows: 

Mr. Hughes. If your Honor please, at this time I move 
to strike all the testimony of the witness concerning exhibits 
which he identified, as to the defendants Hall and Rattley, 
on the ground that no connection whatever has been shown 
between those defendants and those exhibits. 

Mr. Tarver. My answer to that objection is the same as 
my answer to a similar objection before this. 

The Court. Yes; I think I have ruled on it; and I shall 
adhere to my ruling, and overrule the objection, and allow 
you an exception. 

77 Mr. Ford. May the record show that I make an 
objection to all the testimony of the police officer. 
Witness testified that he was a member of the Metropolitan 
Police Department, assigned to the so-called vice squad, 
and had been for the past five years. That on the 27th day 
of December, 1938, he was in the vicinity of the Peace Cross 
at Bladensburg Maryland in the company of Sergeant 
Deyoe and Privates Coffin, Smith, and McEwen. That at 
about 1:45 p.m., he observed the Plymouth sedan, D. C. 
171-397 driven by the defendant Hall stop a short distance 
beyond the Town Tavern Inn and that she sat at the wheel 
of the automobile for about five minutes then reached in 
the back and got something out of the back. That then a 
Maryland Ford with two coloi-ed men pulled up ahead of 
her car. The two colored men then got out and walked 
back to the defendant Hall’s car and she handed a white 
package to the man on her side. That these colored men 
then walked approximately 50 to 75 feet and walked up to 
a 1939 La Salle Coupe driven by the defendant Smith and 
the one colored man put the package that the defendant 
Hall had given him in Smith’s car as did also another white 
man. The defendant Smith then drove up Defense High¬ 
way to River Road and into the District of Columbia and 
over various roads to Branch Avenue and from Branch 
Avenue over the District Line into Maryland. During a 
course of these observations the defendant Smith drove 
approximately three miles in the District of Columbia. 
That at about 1:25 p.m. on January 7, 1939, Sergeant Deyoe, 
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Deputy Marshal Ward and the witness were parked on 
the south side of Belmont Street at Thirteenth. Observed 
the defendant Hall driving north on Thirteenth Street and 
they followed her through various roads in the District of 
Columbia and Maryland to the Peace Cross where the de¬ 
fendant Hall parked near the Town Tavern Inn. The de¬ 
fendant Hall sat in the car for a few minutes, reached in 
the back of the car and got something out of the back of 
the car, then got out of the car and walked approximately 
50 feet to a space between the filling station and Town 
Tavern Inn, where she was met bv a voung white bov or 
white man to whom she turned over a brown package. She 
then went back and got into her car and about that time the 
defendant Smith came along and was met by the 
78 white boy who turned over the package given him 
by the defendant Hall and also another package 
which he had. The defendant Smith then proceeded along 
the same route over River Road into the District of Colum¬ 
bia at Kenilworth Avenue and the District Line, and he 
was followed by Sergeant Deyoe and Deputy Marshal Ward 
and the witness. At Bennings Road and Minnesota Avenue 
he stopped for a stop sign at which time the witness got 
out of the car, walked over to him and told him that he was 
under arrest. Deputy Marshal Ward also got out of the 
car and walked around to the right side of Smith’s car and 
showed him a warrant that he had for Smith’s arrest. The 
witness inquired as to what the packages were on the seat, 
the defendant Smith’s reply, was that he had some sand¬ 
wiches in there. Smith was then placed in the police car by 
Deputy Marshal Ward and the witness drove Smith’s car 
to Police Headquarters, after parking said car in front of 
headquarters. Whereupon the following occurred: 

I parked it in front of headquarters, and 1 took a num¬ 
ber of new unused numbers books from the— 

Mr. Ford (interposing). We object to that—on his own 
statement—“unused books”—that part of it in addition to 
the designation as “numbers”. 

The Court. .Just let him describe them. 

Mr. Ford. May I have an exception? 

The Court. Wait just a minute now. The statement that 
they were unused numbers books will go out, and the jury 
will disregard that. 

If you have the books here, you can produce them. 
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By Mr. Tarver: 

Q. I show you what has been marked Government Ex¬ 
hibit Number 15 for identification— 

Mr. Ford, (interposing). T object to the display of these 
books in front of the jury, on the ground that coupled with 
the testimony of this witness it would be prejudicial to dis¬ 
play what are known as “unused numbers books”. 

The Court. 1 overrule you. 

Mr. Ford. May I have an exception? 

79 By Mr. Tarver: 

Q. I show you these and ask you if you can identify them 
(indicating) ? 

Mr. Ford. I further object to any testimony by the offi¬ 
cer about what he took from the car or what he saw in the 
car, on the ground that he had no right to enter the car or 
drive the car, since he did not have a warrant for the ar¬ 
rest, and because there was no offense committed in his 
presence that would justify his making the arrest. 

The Court. I overrule the objection. 

By Mr. Tarver: 

Q. Where did you get them? A. I got them from the 
floor of Smith’s car. 

Q. Keep your voice up so we can hear you. 

Mr. Ford. Without my further interruption, may 1 have 
an objection to all that he saw or says he saw? 

The Court. Yes. 

By Mr. Tarver: 

Q. The front or rear? A. Some were in the front and 
some were in the rear—all in the body; they were not in the 
deck of the car. 

Q. Officer, in your five years of duty with the Vice Squad, 
have your duties required you to participate in numbers 
cases in the past ? A. It has— 

Mr. Ford (interposing). I object. 

The Court. The objection is overruled. 

Mr. Ford. I object as immaterial. 

The Court. The objection is overruled. Go ahead. 
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By Mr. Tarver: 

Q. Would you say those times have been many or few? 
A. There have been quite a number. 

Q. Keep your voice up, Mr. Little. A. There have been 
quite a number. 

Q. Could you give the jury any estimate of how many 
such cases you have participated in, as a police officer ! 
80 Mr. Ford. My objection goes to all of this, your 
Honor. 

The Witness. Probably fifty or seventy-five at least. 

The Court. If you are willing to let it be that way, it 
would be helpful. 

Mr. Ford. I did not want to continually interrupt. 

The Court. I thought that was the understanding. 

By Mr. Tarver: 

Q. In your experience in enforcing the numbers law, have 
you seen books similar to that? A. I have. 

Q. Have you ascertained for what purpose they were 
used. 

Mr. Hughes. I object. 

The Court. I overrule it. 

Mr. Hughes. Exception. 

The Witness. I have. 

By Mr. Tarver: 

Q. For what purpose are books of that sort used, if they 
are used in the numbers business? 

Mr. Ford. I object to the part “if they are used in the 
numbers business”. 

The Court. The objection is overruled. Proceed. 

By Mr. Tarver: 

Q. Proceed. A. They are used for writing numbers. 

Whereupon a brown package was marked Government 
Exhibit No. 17 for identification and the witness identified 
said Exhibit as a bag that came from the front seat of the 
defendant Smith’s automobile. Witness also identified the 
contents of said bag as being the bags contents at the time 
he took it from the defendant Smith’s automobile. Where¬ 
upon the following occurred: 
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Mr. Tarver. I now offer the bag and the contents in evi¬ 
dence. 

Mr. Ford. We object on the ground— 

The Court, (interposing). Have you seen them? 

Mr. Ford. No, your Honor. I object on the ground pre¬ 
viously stated. 

The Court. Do you wish to see them? 

81 Mr. Ford. No, indeed. 

Mr. Tarver. Do you wish to see them? 

Mr. Ford. No. 

The Court. May I see them? 

(The exhibit was examined by the Court.) 

Mr. Hughes. I object on the further ground that there 
is no connection at all between the defendants I represent 
and that evidence, if your Honor please. 

(The exhibit was further examined by the Court.) 

The Court. May 1 ask whether the evidence just given 
shows what was put on by the particular witnesses? 

By Mr. Tarver: 

Q. Did you make any marks on this evidence? A. I did. 

The Court. There are certain pencil names on some of 
these. Does the testimony show whether or not they were 
there at the time they were taken? 

The Witness. Thev were already there, vour Honor. 

By Mr. Tarver: 

Q. How do you identify them ! A. By my initials. 

Q. By your initials? A. Yes. 

Q. What are your initials? A. P. F. L. 

Q. P. F. L.? A. Yes. 

Q. 1 show you on one of these certain writings in pen 
and ink. Was that on it when you got it? A. No, sir; that 
was put on at administrative headquarters. 

Q. Keep your voice up; they can not hear you. A. It 
was put on at headquarters. 

Q. I show you initials in ink on the back of this (indi¬ 
cating). A. They are my initials. 

Q. They are your initials? A. Yes, sir. 

Q. You put them on ? A. I did. 


82 
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Q. Does the same thing apply to the various nota¬ 
tions in ink on these packages? A. Some of the ink nota¬ 
tions were put on by Sergeant Deyoe and some were put 
on bv me. 

Q. Were those ink notations on the slips at the time they 
were seized by you? A. No, sir. 

By the Court: 

Q. Were the pencil names on the envelopes at the time 
thev were seized? A. Thev were, vour Honor. 

i * 7 m 

By Mr. Tarver: 

Q. Was every notation put on those by the police put on 
in ink? A. In ink; yes sir. 

Q. Can you tell me what these are (indicating)? 

Mr. Ford. I object: they speak for themselves, I submit, 
vour Honor. 

Mr. Tarver. 1 submit they do not. Witness has said he 
has been involved in this work for five years. 

The Court. What is the question? 

The Reporter (reading): “Q. Can you tell me what these 
are (indicating)?” 

The Court. What are “these”—these packages? 

Mr. Tarver. Yes sir. 

The Court. The objection is overruled. 

Mr. Ford. Exception. 

The Witness. The slips that are given; they are number 
plays. 

By Mr. Tarver: 

Q. Keep your voice up. A. They are number plays. 

Q. Will you look through each of these packages and tell 
me the character of each ? 

83 Mr. Ford. May our objection go to all of that, 
please? 

The Court. Yes, it may. 

By Mr. Tarver: 

Q. Go ahead and look through all of these and tell me the 
character of the contents of each one of those small enve¬ 
lopes. 
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(The envelopes and contents were examined by the wit¬ 
ness.) 

By Mr. Tarver: 

Q. Can you tell me what are the contents of each of those 
packages? A. They are all number plays. 

Q. All number plays? A. Yes, sir. 

Mr. Tarver. I offer them in evidence, your Honor, and 
ask leave to display them to the jury. 

Mr. Ford. We object to them. May I ask one question? 

By Mr. Ford: 

Q. I pick 69 off the top. Will you show me any date on 
them anywhere? Do you want me to go through each and 
every one of them ? It will take a little time. 

Mr. Tarver. No, I do not. 

(The slips were examined by the witness.) 

Mr. Ford. I took these out of this envelope right here 
(indicating). 

Mr. Tarver. All right. 

(The slips were further examined by the witness.) 

Mr. Tarver. Is there any pending question? 

The Reporter (reading): “Q. I pick 69 off the top. Will 
you show me any date on them, anywhere?” 

By Mr. Ford: 

Q. Is there any date on them? A. There is no date: no 
sir. 

The Court. Is there any date on any of them? 

Mr. Tarver. There are some that seem to be dates, on 
others. 

By Mr. Ford: 

Q. I hand you this package completely— 

Mr. Tarver (interposing). May I finish with that pack¬ 
age? 

84 Mr. Ford. May 1 complete my question? 

The Court. Would it not be better to complete 
with the package you are considering? 

Mr. Ford. I have finished with it. 

The Court. Then 1 shall ask the question, in the interest 
of saving time. 
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By the Court: 

; Q. Is this the package that you had (indicating)? A. I 
think so, the package I had had a rubber band around it: 
and I left some. 

i Q. Are there any in that particular package that have 
dates on them? If so, pick out the slips that have dates 
on them. A. (Examining the slips) There are six slips 
here with dates on them. Five of them have 1/7/39 and one 
of them has 1/7/38 on it. 

The Court. Keep these separate. 

The Witness. Yes, sir. 

The Court. Have these been offered in evidence vet ? 

Mr. Travel*. Yes, your Honor. 

Mr. Ford. His Honor had admitted all of them hasn’t 
he? 

Mr. Tarver. He has not yet admitted them. 

! The Court. All right; put them on the top so they can be 
found without difficulty. 

Bv Mr. Ford: 

Q. You read this (indicating) as “1/7/39, and isn’t it 
7/1/39? A. Yes, Mr. Ford; that is 7/1/39. 

Q. So that the slip on top, that you have in that package, 
has 7/1/39 and it is not 1/7/39, as you told his Honor be¬ 
fore; isn’t that right? A. That is right. 

Q. I shall ask you about the same one that has 7/1/39; 
do you have your initials on that, anywhere? A. No, sir. 

iQ. How do you know where that came from? A. I do 
not. It came out of the package there. 

Q. You mean it came out of the package that was handed 
to you todav? A. That vou handed to me; ves. 

85 Q. Other than that, do you know where that came 
from? A. No, sir. 

Q. I hand you another one, with 1/7/39, and ask you if 
you have your initials on there? A. (Examining the slip) 
No, sir. 

Q. Do you know where that slip came from—of vour own 
knowledge? A. No, sir. 

Q. 1 hand you the next one, which has 1/7/38 on it. A. 
There are no initials on it (examining the slip). 

Q. And you do not know where that came from, of your 
own knowledge, do you? A. No, sir. 
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Q. I shall hand you the* next one, that has 1/7/39, and ask 
you if your initials are on that. A. Tt is. 

Q. What are your initials, there? A. P. F. L. 

Q. Do you know where that came from? A. Yes, sir, 
from the package that you handed me. 

Q. What package? A. The package you handed me. 

Q. Do you know where it came from, on January 7, 1939? 
A. It came from the defendant Smith’s car. 

Q. Whereabouts? A. In this bag (indicating). 

Mr. Ford. Your Honor, I do not want to take up time, 
but I do want to hand the witness these three envelopes, 
which are the only ones I have had an opportunity to go 
through, and ask him if there is a date on any slip of any 
of these three envelopes. While he is doing that, may I go 
through these other envelopes? 

Mr. Tarver. Have you been through these, Mr. Ford (in¬ 
dicating) ? 

Mr. Ford. I have not yet had a chance; 1 have been go¬ 
ing through these other envelopes. 

86 (The papers were examined by Mr. Ford.) 

(The slips indicated were examined by the witness.) 

Mr. Tarver. I might state to your Honor that there are 
over a thousand similar pieces of paper here. If Mr. Ford 
is going to go over them all— 

Mr. Ford, (interposing). If you are going to introduce 
them, I am. 

Mr. Tarver. I am. 

The Court. It occurs to me that they might be gone over 
outside of Court, then, so that the witness can be prepared 
to have them separated according to those that have dates 
on them. 

Mr. Ford. I think that is very fair: and on behalf of mv 
defendant I consent to the witness’s doing that, to save the 
Court’s time and the jury’s time. 

The Court. All right. 

Mr. Ford. Now I should like to ask some questions be¬ 
fore we get to that. 

The Court. All right. 

Whereupon the witness identified Government Exhibit 
Number 1 as a numbers slip that came out of the package 
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which was recovered from the front seat of the defendant 
Smith’s automobile in front of Police Headquarters. The 
witness then identified Government Exhibit Number 17 as 
the bag from which Government Exhibit No. 1 came from. 
Government -Exhibit Number 1 for identification was re¬ 
ceived in evidence. 

Whereupon the following occurred: 

Mr. Ford. Does your Honor want me to start? 

The Court. Which do you want to do? I was going to 
adjourn in a few minutes. Would you rather not start? 

Mr. Ford. It will take me quite a while. 

The Court. Very well; we shall adjourn. 

' Mr. Tarver. Your Honor, I have other exhibits to offer 
through this witness. 

The Court. I think you should finish your case in chief 
before you have the cross-examination start. 

87 Mr. Tarver. I understood Mr. Ford wanted the 
witness to examine these slips. There are some thou¬ 
sand of them. 

Mr. Ford. Wait a minute; that question came from his 
Honor. 

The Court. I think the question you asked is a perfectly 
proper one; whether these slips are dated or not. There¬ 
fore I think it will save a lot of time if the examination is 
hiade out of the presence of the jury, and then later they 
will be able to testify which are dated and which are not. 

Mr. Tarver. Yes, sir. I just do not want to be put in the 
position of closing my examination in chief. 

The Court. All right. 

Whereupon Paul F. Little, the witness under examination 
at the hour of adjournment on yesterday, resumed the wit¬ 
ness stand, and having been previously duly sworn, was 
examined and testified further as follows: Upon cross ex¬ 
amination of the witness, the following occurred: 

' Q. Taking up these packages, here, are there any slips 
here that have dates on that at all? 

May we make this Exhibit 17-A (indicating)—are you 
going to offer this? 

Mr. Tarver. Yes, I have already offered it. 

Mr. Ford. The only idea is that we object to any that 
are not dated. 
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By Mr. Ford: 

Q. Have you any idea of how many of those are not 
dated? A. I would say approximately half of them. 

Q. Half of them? A. Yes, that is right. 

Mr. Ford. Those are the ones to which we object. 

By the Court: 

Q. You have a number of small envelopes. Are some in 
each of the envelopes dated? A. No, sir; in some of the 
envelopes none of the slips are dated. Here is one enve¬ 
lope (indicating) where none of the slips are dated at all. 

Q. Where were those separate envelopes? A. They 
88 were in this bag on the front seat of the car. 

The Court. I think if there are any of them that 
bear dates, those are admissible; and the others are admis¬ 
sible with them; and it will be for the jury to determine 
what kind of slips they are. 

Mr. Ford. Yes. Then I mav sav as to those that are 

•> V 

dated, there is one that I recall, dated 7/1/38, and then 
there are others dated back in 1938, which do not come 
within the date of this indictment. As to those I have just 
mentioned to your Honor, we made objection to those that 
have specific dates on them, particularly 1/7/38, and then 
all those dated in 1938 which do not come within the time 
of the indictment. 

Mr. Tarver. May I say for Mr. Ford’s information, as 
well as the Court’s information—perhaps Mr. Ford does 
not know it; Some of those slips are merely dated 7/39, 
and the month is not indicated at all. Some are dated 
1/7/38. Those I may sav are mixed in with slips dated 
1939. 

Mr. Ford. Yes; and some are not mixed in—so that the 
record may be clear, let me say that ; in fact, there is an 
envelope there where no one in that envelope has any date 
on it at all. 

Mr. Tarver. Yes, some are not dated at all. 

The Court. You have covered your exception, then. 

Mr. Ford. Yes, that is right. 

The Court. Then they may all be received in evidence. 
This may be a good time to show them to the jury. 

(Government Exhibit No. 17 for identification was re¬ 
ceived in evidence.) 
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! Mr. Tarver. May I have the witness explain these? 
Some of these have not been explained, I think—some of 
this type. 

The Court. Yes. 

Mr. Ford. Of course, without repeating, I make the ob¬ 
jection with respect to other details—the search and the 
seizure. Is that satisfactory? 

, The Court. Yes, that is satisfactory to me. 

Mr. Ford. So long as we do not waive them. 

89 The Court. It is understood that you do not waive 
any objection. 

Bv Mr. Tarver: 

Q. I show this slip taken from the bag marked “Govern¬ 
ment Exhibit No. 17“ and ask you to tell the jury the mean¬ 
ing of the various numbers on the top of the piece of paper. 

Mr. Ford. May it be understood, without further inter¬ 
ruption, that when the witness explains anything on a docu¬ 
ment that is written, we object because the thing speaks for 
itself; and also we object because he was not present when 
it was written and does not know who wrote it, or does not 
know where it originated. So we object. 

Mr. Tarver. May I proceed? 

The Court. Yes. 

Witness took several slips from an envelope marked Gov¬ 
ernment Exhibit Number 17 and explained to the jury the 
meanings of the figures on said slips and described said 
slips as being numbers slips. Whereupon a brown paper 
bag and contents were marked Government Exhibit Num¬ 
ber 18 for identification. Whereupon the following oc¬ 
curred : 

Q. Mr. Little, I show you a package marked “Govern¬ 
ment Exhibit No. 18 for identification,” and I ask you if 
you can identify it. 

Mr. Ford. Your Honor, without interrupting him, our 
objection goes to all the exhibits that may be shown. 

The Court. Very well. 

By Mr. Tarver: 

Q. Can you identify it ? A. I can. 

Q. What is it. A. Package of slips that was taken from 
the front seat of Smith’s car (examining the exhibit). 
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Mr. Tarver. Can you gentlemen all hear? 

Several Jurors. No. 

By Mr. Tarver: 

Q. That was taken from what? A. From the front seat 

of Smith’s La Salle. 

90 Q. By whom? A. By myself. 

Q. What does the package contain? A. It con¬ 
tains number slips. 

Q. I ask you, are they the same type of number slips that 
were in the other package? A. No, sir. 

Q. Will you explain to the jury how that package of num¬ 
ber slips is written ? 

Mr. Ford. What? 

Mr. Tarver. How it is written. 

Mr. Ford. We object. It shows that it is written in pen¬ 
cil, I guess. 

By Mr. Tarver: 

Q. Go ahead and answer the question. 

Mr. Ford. I am going to object to it on that ground— 
how it is written. I do not think that is material. 

The Court. Let me see it, please. 

(The package was examined by the Court.) 

The Court. What is the question? 

Mr. Ford. He asked him how it was written. 

Mr. Tarver. I asked him how was that type of number 
slip written. Of course I can lead the witness. 

Mr. Ford. Not if I can help it; I am going to try to 
stop it. 

Mr. Tarver. You seem to be trying to force me to do 
that. 

Mr. Ford. I think his honor can tell us that. 

The Court. I think he can stand in front of the jury and 
explain anything that you want him to. 

By Mr. Tarver: 

Q. Are those kinds of number slips written singly or in 
triplicate? A. They are written in triplicate. 

Q. Will you explain to the jury how they are written in 
triplicate? A. The original is a white sheet. This yellow 
sheet— 
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i Mr. Ford (interposing). Your Honor, now he is testify- 
i ing about something he does not have at all. 

91 Mr. Tarver. I thought the witness was qualified 
as an expert. 

Mr. Ford. To tell something that he does not know any¬ 
thing about ? 

The Court. Let me see it, please. 

(The papers were examined by the Court.) 

The Court. I think he may answer the question. 

Mr. Ford. I object. 

Mr. Hughes. Exception. 

The Witness. The yellow sheet is the original. A white 
sheet is a carbon copy which is turned over to the player; 
and there is also a thin tissue-paper sheet which bears 
everything on it that is written on the original sheet. The 
player is given the white sheet; the yellow sheet is kept 
and turned in, and the tissue paper is used by the writer 
for his record. 

Bv Mr. Tarver: 

Q. Mr. Little, will you explain the significance of the 
entry in the upper left-hand corner, here (indicating)? 
A. They have a “BB”. That is probably the code by 
which the writer may identify the player. Also they have 
the date, “1/7/39”, and in a box is a “25”. That is the 
code of the writer. 

Q. What do you mean by “the code of the writer”? A. 
His number by which he is identified. 

Q. Identified by whom? A. By the headquarters—his 
backer—and also by the man who plays. 

Q. What is the pencil notation in the lower right-hand 
corner? A. That is the total play—amount of the play. 

Q. What are the printed figures in the lower left-hand 
corner? A. It is the serial number of the book and the 
phge out of the book—which is also stamped on the white 
sheet and the carbon copy and the tissue. 

Mr. Tarver. I now offer these in evidence. Does your 
Honor wish to see them ? They are separated as to dates. 

! (The exhibit was examined by the Court.) 
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The Court. Where were these found? 

Mr. Tarver. On the front seat of the defendant. 
02 Smith’s automobile, he testified; he said he took 
them from there. 

By the Court: 

Q. Were they in this condition? A. They were in this 
paper bag’ (indicating)—with the exception, your Honor, 
that they have been divided into dates. Some of the dates 
are jus! marked “7/39”, and others are marked “1/7/38”. 

Q. Do you mean as you found them, they were all dumped 
together without being separated in any way? A. Take 
this package (indicating), for instance— 

Mr. Tarver (interposing). Speak up so the jury can 
hear you. 

The Witness. These (indicating) were all fastened to¬ 
gether wilh a rubber band, in one package; but since yes¬ 
terday I have divided them up into the dates, and put 
rubber bands around them. 

By the Court: 

Q. Is that true of each one of these packages? A. Yes, sir. 

The Court. Do you gentlemen wish to see them ? 

Mr. Ford. No, your Honor; I do not. 

The Court. Verv well; thev mav be received in evidence. 

Mr. Hughes. That is over our objection. 

The Court. Yes. 

Government Exhibit Number 18 for identification was re¬ 
ceived in evidence and then Mi-. Tarver exhibited and dis¬ 
played Government Exhibit Number 18 to the jury when 
the following occurred: Whereupon a brown paper bag and 
contents were marked Government Exhibit Number 19 for 
identification and the witness identified same as a package 
taken from the front seat of the defendant Smith’s car on 
January 7, 1939 at Police Headquarters in the District of 
Columbia. 

Whereupon the following occurred: 

Mr. Hughes. May it be understood that that is over the 
further objection, so far as the defendants Hall and Rat- 
t ley are concerned, that there is nothing in evidence at the 
present time connecting them in anywise with these? 

The Court. Very well. 
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93 Government Exhibit No. 19 for identification was 


received in evidence, and Government Exhibits 17, 
18 and 19 was examined by the members of the jury. The 
white package and contents were marked Government Ex¬ 


hibit No. 20 for identification. 


The witness identified said 


exhibit as a bag taken from the front seat of the defen¬ 
dant Smith’s car on January 7, 1939 at Police Headquar¬ 
ters in the District of Columbia, and testified that the con¬ 
tents of said baa - were number slips. Witness further tes¬ 
tified that some of the slips were dated 1/7/39, others were 
dated 5/39, 7/39, others were dated 1/7/38 and the rest of 
them were marked 7 /39, and over objection of defense coun¬ 
sel, said exhibits were received in evidence and Government 
Exhibit No. 20 was examined by the members of the jury. 
Witness farther identified Government Exhibits No. 7 


through 14 as number slips and “run-down tape’’. Upon 
cross-examination the witness testified that the first time 


he saw the defendant Smith on December 27 was on Defense 


Highway in the State of Maryland, and that at no time on 
said day did he see the defendant Hall or Rattlev hand any¬ 
thing at all to Smith. Witness further testified that on no 
time on January 7, 1939 did he see the defendants Hall or 
Rattlev hand anything to the defendant Smith and that on 
neither of said dates did he see the defendants Hall or 


Rattlev with or in the presence of the defendant Smith, 
while within the District of Columbia. Witness further 


testified that Government Exhibit Nos. 16, 17, 18, 19 and 20 
which were paper bags of various color containing number 
slips which were taken from the defendant Smith’s car he 
could not ascertain the contents of said bags until he had 
opened said bags and examined the contents thereof. Upon 
cross examination of the witness by Mr. Hughes, the follow¬ 
ing occurred: 

Q. Did vou at anv time ever see the defendant Rattlev 
or the defendant Hall in the possession of any of the evi¬ 
dence which you have identified? A. Prior to January 7? 

Q. At any time? A. Yes. 

Mr. Tarver. I did not get that answer. 

94 The Witness. “Yes.” 
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By Mr. Hughes: 

Q. What evidence? A. The large bag there (indicating 
an exhibit). I do not know what the Government Exhibit 
number is. 

Q. Suppose you get it and show it to him. Which one is 
it? I will give it to him. A. The second brown bag (indi¬ 
cating an exhibit). 

Q. This one (indicating an exhibit) ? A. Yes. 

Q. Government Exhibit No. 17? A. Yes. 

Q. Where and when did you see the defendant Hall in 
the possession of that bag? A. At Peace Cross, on the De¬ 
fense Highway, on the 7th of January. 

Q. And where were you at that time ? A. On the Dixie 
Pig Parking lot, beside the Town Tavern Inn. 

Q. How far would vou sav vou were from the defendant 
Hall at that time? A. 1 would say from fifty to seventy- 
five feet. 

Q. How do you identify that as the bag which you saw 
on the defendant Hall? A. It was a bag about that size, of 
approximately those dimensions. 

Q. You can not positively identify that bag, under oath, 
as the bag you saw in the defendant Ilall’s possession, can 
you, officer? A. No, sir. 

Then upon redirect examination by Mr. Tarver, the fol¬ 
lowing occurred: 

Redirect Examination. 

Bv Mr. Tarver: 

•* 

Q. You have just testified, 1 think, that you saw a bag in 
the defendant Hall’s possession? A. Yes, sir. 

95 Q. At Peace Cross? A. Yes, sir. 

Q. What was done with that bag, from the first 
time you saw it— 

Mr. Ford (interposing) 1 object to that, if your Honor 
please. 

The Court. 1 think you went over this, didn’t you, as 
part of your direct examination? 

Mr. Tarver. I want to have the witness explain—. 

Mr. Ford (interposing). Wait a minute. I object to 
having him state his reason in the presence of the jury. 

Mr. Tarver. Can we approach the bench ? 

The Court. Yes. 
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(Thereupon the following proceedings were had at the 
bench out of hearing of the jury:) 

Mr. Tarver: He has asked the witness if he can positively 
identify the bag as the one he saw in defendant Hall’s pos¬ 
session and the witness said no. I want him to state what 
he did see. 

The Court. I thought lie said he saw the bag handed 
by the girl to this blonde man and the blonde man put it in 
the Smith car. 

Mr. Tarver. He did. 

The Court. Did he say any more than that? 

Mr. Ford. He did not say that he identified this bag as 
the bag in the defendant Hall’s car. 

The Court. Suppose you ask him. You opened the door. 

Mr. Ford. Certainly I opened the door and on cross ex¬ 
amination he made the positive statement that he could not 
identify the bag as being the one which he saw in the de¬ 
fendant Hall’s possession. He certainly cannot elaborate 
on that. 

The Court. 1 will overrule your objection. 

We will take a recess for a few moments. 

(Thereupon, after a brief recess, proceedings were re¬ 
sumed in the presence and hearing of the jury, as follows:) 

By Mr. Tarver: 

Q. Mr. Little, why did you say that this package— 

Mr. Ford, (interposing). At this time I desire to ap¬ 
proach the bench. 

116 The Court. Very well. 

(Thereupon the following proceedings were had at the 
bench and out of the hearing of the jury:) 

Mr. Ford. 1 request your Honor to direct that the wit¬ 
nesses who have testified, such as Bradley, be asked to sit 
in another part of the court room, so that they will not be 
directly in front of the witness who is testifying on the 
stand. 

Mr. Tarver: If that be done—1 have no objection to it 
being done in the absence of the jury. 

Mr. Ford. I think it should be done very quietly. 

Mr. Tarver. I do not know what prompts such a sugges¬ 
tion on the part of Mr. Ford. 
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The Court. All right, Mr. Ford. 

The jury will retire. 

(Thereupon the jury retired and during their absence 
the following proceedings were had:) 

The Court. Is there any objection to my examining these 
prayers at this time, on your part? 

Mr. Ford. Not a bit. 

The Court. Are there any that you can give me definitely 
at this time? 

Mr. Ford. I have not prepared any. 1 have prepared 
some motions and authorities, and in the discussion of those 
motions, at that time, I think we can discuss some of the 
instructions, which I think your Honor can give in the case, 
any instructions you might give that would cover those 
points. 

The Court. All right. 

Let us have those witnesses sit somewhere else, please. 

Mr. Tarver. At this time may I ask whether Mr. Ward 
may be excused. 

Mr. Ford. I have no objection. 

Mr. Tarver. He has been working all night; and your 
Honor asked him to get his original notes made concerning 
the amount of money. 

The Court. Let the other side see them. 

Mr. Ford. I do not think there was any question 
97 as to the amount of money. I do not think that 
makes any difference in the case. 

Mr. Tarver: Well, he testified by refreshing his memory 
from his note book and lie stated the amount— 

The Court (interposing). My recollection is that the 
objection was made to the book because lie transcribed the 
notes and I told him to get the notes. 

Mr. Ford. That was one of the objections. We had ob¬ 
jections also to the amount of money. 

The Court. If you are going to insist on that objection, 
I think the notes should be produced. 

Mr. Tarver. He has the notes here, your Honor. 

The Court. If you want lo waive that objection, very 
well. 

Mr. Ford. Well, your Honor, an examination of this 
shows that he has written down here certain things that he 
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did not see but that Officer Little did. We would object to 
that part, that he had nothing to do -with. 

Mr. Tarver. I am not offering this in evidence. 

The Court. You can recall him after this witness. Call 
in the jury. Let us finish with the witness we have and 
get through with him. 

Mr. Tarver. Mr. Ford, is the location of the witnesses 
now satisfactorv * 

Mr. Ford. My objection was that they be not directly 
in front of the witness. 

Mr. Tarver. Are you satisfied with where they are now? 

Mr. Ford. There is no question of satisfying me, sir. 

(Thereupon the jury returned and proceedings were re¬ 
sumed in the presence and hearing of the jury, as follows:) 

The Court. Proceed. 

Bv Mr. Tarver: 

Q. Mr. Little, showing you Government Exhibit No. 17,1 
ask you why you previously stated that that was a pack¬ 
age you saw in the possession of the defendant Hall? 

i Mr. Ford. I object, if your Honor please, on the ground 
that it is apparently an attempt to impeach his own wit¬ 
ness. 

98 The Court. I overrule the objection. 

Mr. Ford. Exception. 

Mr. Tarver. Answer the question. 

A. This (indicating Government Exhibit 17) is about the 
size of the package which the defendant Hall was seen by 
me to hand over to a young white man. That white man 
was kept under my observation from the time he was 
handed this package until the time it was placed or turned 
over to the defendant Smith. 

Mr. Ford. I move that the answer go out, as being lion- 
responsive to the question. 

The Court. Motion denied. 

Mr. Ford. Exception. 

Further upon redirect examination, the following oc¬ 
curred : 

Q. Was there some particular reason known to you why 
the Alcohol Tax Unit Investigator— 

Mr. Hughes (interposing). I object— 
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By Mr. Tarver: 

Q. (continued)—Sweeney was with you on the 27th—I 
beg pardon—on the 7th of January? 

Mr. Hughes. I object, if your Honor please. 

The Court. What is the purpose. Suppose you come to 
the bench. 

(Thereupon the following proceedings occurred at the 
bench and out of the hearing of the jury:) 

Mr. Tarver. They needed an extra automobile and his 
was a fast automobile and it was Government property and 
he was not allowed to lend it to any one. 

Mr. Hughes. That would not be proper, if your Honor 
please. 

The Court. Well, you are raising the question as to 
whether the statement was true ? You are questioning the 
truth of the statement? 

Mr. Hughes. Of what statement ? 

The Court. That Sweeney was present. 

Mr. Hughes. Xo, I am just wondering why on direct ex¬ 
amination he did not ask Sweeney that and today he did 
ask— 

99 The Court (interposing). You do not question the 
fact that Sweeney was present? 

Mr. Tarver. Mr. Hughes, I imagine, will also argue to 
the jury that Sweeney is not produced in Court— 

Mr. Hughes (interposing). I do not think my argument 
to the jury is properly raised now. 1 do not think that 
governs the rules of evidence. Your Honor will determine 
whether or not my argument to the jury is proper. 

Mr. Tarver. 1 think I am entitled to show that Sweeney 
took no part in the investigation; that he was there only for 
the use of his automobile. 

The Court. T think you may show that. 

Mr. Hughes. For the purpose of the record, 1 move to 
withdraw a juror, on the ground that the question pro¬ 
pounded is improper; and it could be logically inferred by 
the jury that these defendants were under investigation 
for violation of one of the alcohol acts and that was the 
purpose of Sweeney being there. 

The Court. As 1 understand it, all he wants to prove 
is that he borrowed a fast car that was under the control 
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of Sweeney and, for some reason or other, Sweeney was 
not willing to permit the car to go out of his possession. 
Is that all? 

Mr. Tarver. Yes. 

Mr. Hughes. I will stand on my motion to withdraw a 
juror, if the Court please. 

The Court. Overruled. 

Mr. Hughes. Exception. 

i Mr. Tarver. Will you read the question to him, Mr. 
Stenographer. 

i (Thereupon the reporter read as follows:) 

i “Q. Was there some particular reason known to you 
why the Alcohol Tax Unit Investigator Sweeney was with 
you on the 27th—I beg pardon—on the 7th of January?” 
Mr. Hughes. Objection. 

The Court. Overruled. 

Mr. Tarver. Answer the question. 

A. We were using the ear that was assigned to 
100 Sweenev bv the Alcohol Tax Unit. His car was in a 
little better shape than the one w r e had and we knew, 
by reputation, that the defendant Smith was a right fast 
driver. 

i Mr. Ford. Now I object to that and move your Honor 
to withdraw a juror. 

The Court. Overruled. 

Mr. Ford. We may have an exception? 

By Mr. Tarver: 

i Q. Did Officer Sweeney-—I beg pardon—did Alcohol Tax 
Unit Investigator Sweeney take any part in the investiga¬ 
tion of this case? A. While I was in the car, no. I do not 
know anything about what occurred after that. Upon re- 
cross examination by Mr. Hughes the following occurred: 

By Mr. Hughes: 

Q. I hand you Government Exhibit No. 17. Is it not a 
fact that, in answer to a question propounded by me to you, 
that you said that you could not positively identify that 
package as the package which you saw in the defendant 
Hall’s possession? Did you not so testify? A. I do not 
recall that. 
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Q. You do not recall so testifying? A. No, sir. It was 
a package that size. 

Q. Didn’t I ask you whether or not you could positively 
identify that package and you said you could not? Is that 
not a fact? A. I still say T do not recall whether I did or 
not. If you will read from the record, you will see. 

Whereupon Charles H. Ward, heretofore sworn as a wit¬ 
ness on behalf of the Government, was recalled and testi¬ 
fied further, substantially, as follows: 

That there was taken from the defendant Smith at the 
time of his arrest $385.90, of which $56 was found in the 
white bag marked Government Exhibit No. 10, and the 
balance of $329.90 was taken from Smith’s person. 

Whereupon Samuel R. Smith was called as a witness on 
behalf of the Government and, having been first duly 
101 sworn, was examined and testified substantially as 
follows: That he is a member of the Metropolitan 
Police Department, assigned to the Vice Squad, and has 
been so assigned for four years. That in the company of 
Sergeant Deyoe and Officer Coffin on the 27th day of De¬ 
cember, 1938, they were parked in the vicinity of the Peace 
Cross on Bladensburg Road at about 1:45 p. m., and a car 
bearing D. C. tags No. 171-397, driven by the defendant Hall 
came up, she stopped at the Town Tavern Inn, sat in the car 
for a few minutes, a car drove up with Maryland tags, two 
colored men got out of the Marvland car and came to the 
car in which the defendant Hall was seated. That the de¬ 
fendant Hall handed to the colored man a white package 
and that another car them drove up, driven by the defen¬ 
dant Smith and the colored man handed a white package to 
the defendant Smith and the defendant Smith then drove 
away with we officers in pursuit. We followed the defen¬ 
dant Smith through various roads in Maryland and into 
the District of Columbia. Witness further testified that on 
January 7, 1939, in company with Officer Howell, Deputy 
Marshal Coates, and Officer Coffin they were parked on 
Bladensburg Road in Maryland at the Dixie Pig at about 
1:40 p. m., and that at about 1:50 p. m., the defendant Hall 
drove up to the Town Tavern Inn, sat in the car for a 
minute or two. That she goi out of the car carrying a 
little package, that she handed this package to an unidenti¬ 
fied white man, that the car then driven by the defendant 
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Smith drove up and the unidentified man dropped the pack¬ 
age into the front seat. The defendant Smith then drove 
away. The defendant Hall then drove toward Hvattsville, 
through various roads in Maryland and the District of Co¬ 
lumbia, and finally stopped her car at Twelfth and T 
street, N. W., where Deputy Marshal Coates placed the 
defendant Hall under arrest and took the defendant Hall 
to administrative headquarters. Witness then left the 
vicinity with Officer Howell and Deputy Marshal Coates and 
went to Fourteenth and Wallach Streets, where he met 
Officer Bradley and then proceeded to Fourteenth and U 
streets, where Deputy Marshal Coates placed the defen¬ 
dant Rattley under arrest and took him to administrative 
headquarters. Whereupon the following occurred: 
102 Witness. Rattley had a couide of bags with him. 

One was a brown bag about the size of that second 
bag (indicating and exhibit) there and it was rolled up. 
That was taken away from him and in that bag was quite a 
large quantity of coins. 

Mr. Ford. Is that bag here? We object. 

Mr. Tarver. The ban; is not here. 

Mr. Ford. I object to any conversation concerning it, if 
your Honor please. 

The Court. There has been no conversation concerning 
it so far. 

Mr. Ford. lie was describing it, that there was a num¬ 
ber of slips in the bag, and I object to it and move to with¬ 
draw a juror. 

Mr. Tarver. The witness has not said there was a num¬ 
ber of slips in that bag and T do not think he is going to say 
that. 

Mr. Ford. In the unexplained absence of it, I object to 
his describing it. 

Mr. Tarver. He can tell whv it is not here vour Honor. 

•> 

The Court. That is just what they are suggesting that 
he do before lie gives a description of the contents. 

Mr. Ford. I move to withdraw a juror. 

The Court. Overruled. 

Mr. Ford. Exception. 

By Mr. Tarver: 

Q. Do you know where the contents of that bag is now? 
A. Well, the contents of that bag is in the possession of the 
United States Marshal. 
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By the Court: 

Q. You mean Deputy Marshal Coates? A. Deputy Mar¬ 
shal Coates. He had charge. 

Mr. Tarver. Now may he tell what was in the bag, if your 
Honor please? 

The Court. No. That does not account for the absence 
of the bag. You will have to follow through and find out 
why it is not here before he can state the contents. 

Bv Mr. Tarver: 

Q. Was there anything else taken from this defen- 
103 dant? A. Well, the rest of the search was made by 

Deputy Marshal Coates. Tie searched the person of 
Rattlev and I do not have any personal knowledge of just 
what was found on him. I was on the other side of the 
room. But there was some other things taken from him, I 
believe. 

The Court. For the present I will tell the jury to disre¬ 
gard his statement as to what was in this bag. I did not 
<]uite catch what he said was in it. 

Mr. Tarver. He has not said what was in the bag. 

The Court. The jury will disregard any such answer. 

By Mr. Tarver: 

Q. Did vou have anv conversation with either the defen- 
dant Hall or the defendant Rattlev— 

Mr. Hughes (interposing) May I have the time and 
place, if your Honor please? A. Well, I did not have any 
direct conversation with them. 

Mr. Tarver. All right. 

Upon cross examination, the witness testified substan¬ 
tially as follows: That between December 9, 1939 and Jan¬ 
uary 7, 1939 he did not see either defendants Hall or Rat- 
tley hand anything to the defendant Smith or take anything 
from the defendant Smith or have any conversation with 
him. Upon cross examination of the witness by Mr. 
Hughes, the witness testified substantially as follows: 
That he at no time ever witnessed any transactions or con¬ 
versations between the defendant Hall and the defendant 
Rattlev. 

Whereupon the following occurred: 
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j Mr. Ford. That will go under the general objection. I 
move that all his testimony be stricken out so far as the 
defendant Smith was concerned. 

The Court. Overruled. 

Mr. Ford. Exception. 

! Whereupon Hobson S. Coates was called as a witness on 
behalf of the Government and being first duly sworn, was 
examined and testified substantially as follows: that he is 
a Deputy United States Marshal, and that on January 7, 
1939 he saw the defendant Hall at the Dixie Pig, and 
104 that at that time he was with Officers Smith and 
Coffin. The balance of the witnesses testimony was 
substantially the same as that of Officer Smith. The wit¬ 
ness further testified the he arrested both Hall and Rattlev 
on warrants issued by the United States Commissioner. 
Witness further identified Government Exhibit No. 3 as 
the United States Commissioner’s arrest warrant for the 
arrest of the defendant Rattlev and that upon searching the 
defendant Rattlev at Police Headquarters, a quantity of 
monev including thirtv cents in marked money was taken 
from his person. Whereupon the following occurred: 

Q. What happened to the money? 

Mr. Hughes. 1 object. 

By Mr. Tarver: 

Q. What did you do with the money? 

Mr. Hughes. I object. 

The Court. Overruled. 

Mr. Hughes. Exception. 

A. I turned the money over to Mr. Kearney, the Chief 
Deputy Marshal, after listing the different denominations. 

By Mr. Tarver: 

Q. Can you tell us what denomination the money was in? 
A. I can not tell you the amounts in the different denom¬ 
inations. There was a certain amount of bills, half dollars, 
quarters, nickels, dimes, and pennies. 

Q. Did you make any notation of it at the time? A. Yes, 
sir. 

Q. Do you have the notation with you? A. I have. 

iQ. Will you look at the notation to refresh your memory, 
so that you may testify to the amounts of each denomina¬ 
tion? 
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Mr. Hughes. I object, on the ground that the proper 
foundation has not been laid. 

By Mr. Tarver: 

Q. Will reference to that paper refresh your recollec¬ 
tion? A. It will. 

The Court. When did he make it? 

105 Bv Mr. Tarver: 

Q. When did you make it? A. It was made in the 
presence of defendant Rattlev and Officers Smith and De- 
voe at—all that were present at headquarters at the time. 

Q. How long after the arrest, approximately, w'as it? 
A. As soon as the money was seized from the defendant 
Rattlev. 

Q. As soon as it was seized from him? A. Yes, sir. 

Mr. Tarver. Xow may he refresh his recollection? 

The Court. Yes, sir. 

By Mr. Tarver: 

Q. Tell us what denominations the money was in. A. 
$175 in bills; $26 in quarters; $8.20 in dimes; $2.45 in 
nickels; $1.65 in pennies; $3.50 in half dollars; a total of 
$215.05. 

Q. I show you coins marked Government Exhibit No. 2 
for identification and ask vou, can vou identifv those? A. 
(after examination of the coins) Yes, sir. 

Q. What are they? A. The}' are marked money that 
was taken off Rattley. 

Q. How is it marked? A. The dimes are marked to the 
left of the date and the nickels are marked to the right of 
the “five cents”. 

Mr. Tarver. I offer these coins in evidence, your Honor. 

The Court. Do you wish to see them, gentlemen? 

Mr. Ford. No, sir; we do not. 

Mr. Hughes. 1 object to their admission, if the Court 
please. 

The Court. On what ground? 

Mr. Hughes. On the ground that the arrest was illegal, 
the search was illegal, and anything taken from the defen¬ 
dant may not lawfully be offered in evidence. 

The Court. Overruled. 

Mr. Hughes. Exception. 
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By Mr. Tarver: 

106 Q. Was anythin# else taken from the defendant 

Rattley? 

Mr. Hughes. I object, unless you have it here. 

The Court. Overruled. 

i A. Yes, sir. There was a book with some notations and 
an envelope with some notations. 

Bv Mr. Tarver: 

Q. I show you an envelope containing a pad of paper and 
ask whether you can identify the envelope and the paper. 
A. Yes, sir. 

Q. Look at the paper inside before you answer that. A. 
Yes, sir. 

Q. How do you identify each? A. It has my initials 
on it. 

Q. What are your initials? A. H. S. 0. 

Q. What are they? 

The Court. Wait a minute. Let the other side examine 
them. 

(Mr. Hughes examined the envelope and contents.) 

Mr. Hughes. There is a question now pending. I object 
to it, if the Court please. 

The Court. What was the question? 

Mr. Tarver. “What are they?” 

Mr. Hughes. They speak for themselves, and in addi¬ 
tion, no foundation has been laid, to qualify the witness. 

Mr. Tarver. I will revise the question. 

By Mr. Tarver: 

Q. Where did you get them? A. From the defendant 
Rattlev. 

Mr. Tarver. I offer these in evidence. 

Mr. Hughes. I object. 

The Court. What did this witness put on them after 
they were received? 

By Mr. Tarver: 

Q. Will you point out what you put on these and what 
others put on them after they were received ? A. The date, 
1/7/39. 
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107 Q. Referring to the pad. A. H. S. C.; those are 
my initials; 0. T. C., which are Officer Coffin’s ini¬ 
tials; and S. R. S., which are Officer Smith’s initials. 

Q. Look on the back and see if there was anything else 
put on there? A. The other initial on there, I am not able 
to make out what that is. I am confident that was put on 
there at the time. 

Q. That was put on there after the arrest? A. Yes, sir. 

Q. Look at the envelope and tell us what was put on 
there after the arrest. A. 1 have marked on the envelope 
“Taken from Rattley at headquarters” and “0. T. C.” is 
Officer Coffin’s initials; and Smith’s initials is the same. 

Mr. Hughes. 1 object to the witness testifying to any 
one else’s initials. 

A. (Continued) They were put on there in my presence. 
By Mr. Tarver: 

Q. Look on the other side. A. My initials and the date 
also on the other side. 

Q. On this pad that 1 show you there are a few words at 
the top of the pad. What are those words? A. “Taken 
from Rattley at Headquarters.” 

Q. That was put on there after the arrest? A. Yes, sir. 

Q. You have named the only marks that were put on 
there after his arrest? A. I think so, unless 1 have failed 
to name some of them. 

Q. Look them over. A. I think I have named them all. 
Shall 1 name them again ? 

Q. No. A. That is all I see at this time. 

Mr. Tarver. 1 offer this in evidence. 

Mr. Hughes. 1 object to that, if the Court please. 

The Court. 1 think they are admissible. I overrule the 
objection. 

108 Mr. Hughes. Exception. 

Whereupon Oliver T. Coffin was called as a wit¬ 
ness for the Government and having been first duly sworn, 
was examined and testified substantially as follows: 

The Witnesses testimony was substantially the same as 
that of Officer Smith, with the following exception: 

And Officer Smith came to Sergeant Devoe and handed 
him a bag of money that he had taken from Rattley’s hand. 

Q. Wait a minute. Was this in the presence of the defen- 
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dants? A. Rattley and Hall was there. I would not say 
for sure whether Smith had gotten there at that time or 
not. 

Mr. Ford. As to Smith, 1 object. 

The Court. Objection overruled. 

Proceed. 

A. (continued) Sergeant Deyoe asked me if I would 
look through this bag of money; and I sorted it out into 
piles, one pile containing quarters, another pile half dol¬ 
lars, and so forth; and we were—Sergeant Deyoe from 
these piles recovered the marked money that had been 
played with Rattley in my presence, and I saw the marked 
money recovered. 

Q. You say it had been played with Rattley in your 
presence? Is that what you testify? A. The money had 
been played with Rattley by Officer Best. 

Mr. Tarver. So vou do not know whether it was actually 
played with Rattley. 

The Court. The jurors will disregard the statement that 
the money had been played. 

Upon cross examination the witness testified that all 
that he observed at the Town Tavern on the 27th of De¬ 
cember, 1938, took place in the State of Maryland, and that 
at no time prior to their arrest did he ever see the defen¬ 
dant Hall or the defendant Rattley hand anything to the 
defendant Smith or have conversation with the defendant 
Smith. 

Whereupon Ted Howell was produced as a witness and 
having been first duly sworn, was examined and testified 
substantiallv as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment, assigned to the Vice Squad, and his further 
1Q9 testimony was substantially the same as that of 
Officer Smith and Officer Coffin, and at the conclu¬ 
sion of this witnesses testimony, the Government rested 
ib» case, whereupon the following occurred: 

Mr. Ford. Now, at this time, may it please your Honor, 
may I have the stenographer identify this stipulation, 
please ? 

(Thereupon a stipulation between the attorney for the 
United States and counsel for the defendants was identi¬ 
fied as Defendants’ Exhibit 1.) 
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Mr. Ford. May it please your Honor, we offer this stip¬ 
ulation. The record will show a subpoena duces tecum was 
issued by me for United States Commissioner Turnage, 
but due to the fact that he had other business out of the 
city today he could not be here, and the counsel for the 
Government and myself prepared and we signed a stip¬ 
ulation which is entitled “In the District Court of the 
United States for the District of Columbia”— 

Mr. Tarver. May we approach the bench? 

The Court. Yes. 

(The following proceedings were held at the bench, out 
of hearing of the jury:) 

Mr. Tarver: As I understand it, the purpose of this 
stipulation is that it relates only to the question of probable 
cause. 

Mr. Ford. That is right. 

Mr. Tarver. For the arrest and seizure, but as the Su¬ 
preme Court has decided more than once, it is a question of 
combined law and fact for the Court and not the jury to 
decide. 

Mr. Ford. 1 do not think we would agree on that. 

Mr. Tarver. And, therefore, this stipulation should not 
be read to the jury, nor in the jury’s presence. 

Mr. Ford. Certainly, questions of law—things are pro¬ 
duced that involve laws, they are produced in front of the 
jury, but the Judge instructs them that they are to decide 
questions of fact and they are to take the law from the 
Court. That would be his testimony. 

The Court. You mean this is a matter for me to con¬ 
sider on the validity of the warrant? 

Mr. Tarver. Yes. 

110 Mr. Ford. That he would testify to that. 

Mr. Tarver. It would be only confusing to the 

jury. 

The Court. I have read it rather hastily. 

Mr. Ford. Then you know that Deyoc made an affidavit 
in addition to those exhibits. 

Mr. Tarver. My recollection is he said he thought he 
did. 

Mr. Ford: Well, “thought” is what we have got to go 
by. May I read that stipulation? 
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The Court. 1 have read it. 

Mr. Ford. I want to read it now to the jury. 

Mr. Tarver. 1 object to that. 

The Court. I thought you were agreed it was a matter 
for me and not for the jury. 

Mr. Ford. There is one point here, where Mr. Tarver 
and I disagree as to what some of the testimony is in the 
case. Sergeant Deyoe testified he had made an affidavit in 
addition to those things. The Commissioner says he did 
not make one. 

Mr. Tarver. If it is an effort to impeach Sergeant De¬ 
yoe ? s testimony, 1 suggest that that part only where he 
says he made an affidavit be read to the jury. 

Mr. Ford. It is the stipulation that the United States 
Commissioner, if he were here, would testify to that. 

! The Court. Very well, you may read that much, then. 

Mr. Ford. Does your Honor feel we should read the 
whole thing, then? 

The Court. No. 

I Mr. Ford. May I have an exception to your Honor’s 
ruling that I cannot read this whole stipulation? 

The Court. Yes. 

i (Proceedings at the bench were thereupon concluded.) 

Mr. Ford. Ladies and gentlemen of the jury, with the 
permission of the Court, 1 am going to read a certain part 
of a stipulation which is entered into and signed by the 
counsel for the Government and myself and it reads as 
follows: 

111 “In the District Court of the United States 
for the District of Columbia 

Criminal No. 63,417 
United States 


vs. 

Richard Smith. Geraldine J. Hall, Dallas Elliott 

Rattley 

Stipulation 

It is hereby agreed and stipulated between the attorney 
for the United States and counsel for the defendants in 
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the above-entitled cause, that had the United States Com¬ 
missioner in and for the District of Columbia, Needham C. 
Turnage, taken the stand in the above-entitled cause he 
would have testified as follows: 

3. That Government Exhibits 4, 5, and 6 are the only 
papers at any time signed or sworn to by the witness De- 
yoe, regarding the above-entitled cause, and that said ex¬ 
hibits constitute both the complaints and affidavits (the 
complaints and affidavits being the same thing) in the above 
cause. ’ ’ 

That is as far as we can go? 

Mr. Tarver. Yes, 1 think that is as far as you should go. 

Mr. Ford. And we have the exception to your Honor’s 
ruling not to permit us to read anymore. 

Defense Exhibit No. 1 for identification, which is cap¬ 
tioned as stipulation is as follows: 

In the District Court of the United States for the District 

of Columbia 

Criminal No. 63,417 

United States 
vs. 

Richaiu) Smith, Geraldine J. Hall, Dallas Elliott 

Rattley 

Stipulation 

It is hereby agreed and stipulated between the attorney 
for the United States and counsel for the defendants in the 
above entitled cause, that had the United States 
112 Commissioner in and for the District of Columbia, 
Needham C. Turnage, taken the stand in the above 
entitled cause he would have testified as follows: 

1. That he issued the warrants of arrest in the above 
entitled cause which are known and identified as Govern¬ 
ment Exhibits 4, 5, and 6. 

2. That no one except the witness George C. Deyoe at 
any time made, signed, executed or swore to any affidavit 
or paper writing or writing of any kind regarding the is¬ 
suance of Government Exhibits 4, 5 and 6. 

3. That Government Exhibits 4, 5 and 6 are the only 
papers at any time signed or sworn to be the witness De- 
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yoe, regarding the above entitled cause, and that said Ex¬ 
hibits constitute both the complaints and affidavits (the 
complaints and affidavits being the same thing) in the above 
cause. 

4. That at the time of the issuance of said Exhibits 4, 
5 and 6, the witness Devoe orally talked to the said United 
States Commissioner, and that the things said by said De- 
yoe to said Commissioner were never reduced to written 
form of any kind and that the said United States Com¬ 
missioner does not recall, cannot remember, and cannot 
testify to anything which the said Devoe told him regard¬ 
ing the above case, the defendants, or the said Government 
Exhibits 4, 5 and 6. 

That the said Commissioner does not remember whether 
gny other police officers were present at that time. 

5. That the said United States Commissioner did not 
issue said warrants of arrest under the Espionage Act or 
Section 911 of the District of Columbia Code, as amended, 
but did issue them onlv under the autlioritv of Section 1014 
of the Revised Statutes, which is incorporated in Section 
591, Title 18, United States Code. 

CHARLES FORD 
JAMES HUGHES 
Attorneys for Defendants. 
WILLIAM S. TARVER 
Asst. United States Atty. 

Attorney for Plaintiff 

113 Whereupon Government Exhibits 3, 4 and 5 were 
introduced in evidence, they being identical, the fol¬ 
lowing is set forth: 

United States of America 
District of Columbia ss. 

Before me, Needham C. Turnage, a United States Com¬ 
missioner for the District of Columbia, personally appeared 
this day George C. Devoe, M. P., who being first duly 
syorn, deposes and says that on or about the 9th day of 
December 1938, to & inc. January 6, 1939 at Washington, in 
said District, Elliott Rattlcv, Geraldine Hall, and Richard 
Smith in violation of Sections 863 & 863-A. D. (’. Code of 
the Statutes of the United States, did unlawfully set up. 
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promote, or be concerned as owner, agent, or clerk in man¬ 
aging, carrying on, promoting, and advertising a policy 
lottery, and did sell and transfer to divers persons certain 
tickets, certificates, bills, tokens, and devices, purporting 
and intended to guarantee and assure to and entitle said 
persons to a chance of drawing and obtaining a prize to 
be drawn in a certain lottery commonly known as and called 
the numbers game; and did further within the District 
aforesaid have in his possession knowingly tickets, cer¬ 
tificates, bills, slips, tokens, paper writings, and other de¬ 
vices, used or to be used in carrying on and conducting a 
lottery, contrary to the form of the statute in such cases 
made and provided, and against the peace and dignity of 
the United States of America. Deponent further says that 
he has reason to believe and does verily believe that the 
following are material witnesses to the subject matter of 
this complaint: 

GEORGE C. DEYOE, M. P., 

(Deponent’s signature) GEORGE C. DEYOE 

Subscribed and sworn to before me this 6th day of Janu¬ 
ary 1939. 

NEEDHAM C. TURNAGE 
United, States Commissioner, 
District of Columbia. 

I hereby certify that the within is a true and correct copy 
of the original affidavit. 

(signed) NEEDHAM C. TURNAGE 

United States Commissioner, 
District of Columbia. 

Warrcnt to Apprehend 

The President of the United States of America, To the 
Marshal of the United States for the District of Columbia, 
and to his Deputies, or any or either of them: 

Whereas, George C. Deyoe, M. P., has made complaint 
in writing under oath before me, Needham C. Turnage, a 
United States Commissioner for the District of Columbia, 
charging that Richard Smith late of the District of Colum¬ 
bia, did, on or about the 9th day of December, 1938, to & 
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inc. January 6, 1939, in said District, in violation of Sec¬ 
tions 863 & 863-A. D. C. Code of ihe Statutes of the United 
States, unlawfully commit the offense of operate policy 
lottery, as more particularly set forth in the complaint at¬ 
tached hereto and made a part hereof; contrary to the form 
of the statute in such cases made and provided, and against 
the peace and dignity of the United States of America. 

Now, Therefore, You Are Hereby Commanded, in the 
name of the President of the United States of America, to 
apprehend the said Elliott Rattlev wherever found in your 
district, and bring his body forthwith before me or any 
qther Commissioner having jurisdiction of said matter, to 
answer the said complaint, that he may then and there be 
dealt with according to law for the said offense. 

Given under my hand and seal this 6th day of January 
A. D., 1939 

, NEEDHAM C. TURNAGE 

United States Commissioner, 
District of Columbia. 

Approved: 

United States Attorney , 

District of Columbia. 

114 Whereupon the defense rested. Whereupon the 
jury retired from the court room, and the following 
proceedings were held in their absence: 

i Counsel for the defendant Smith renewed all motions 
made during the progress of the trial on behalf of the de¬ 
fendant Smith. Counsel for the defendants Rattlev and 
Hall renewed all motions made during the course of the 
trial on behalf of the defendants Rattlev and Hall. 

i i 

The Court overruled all the motions made on behalf of 
the three defendants stating it did not find it necessary 
to pass on the validity of the arrest warrants, since the 
ease of James Bennet and Eula Mae Bennet vs. United 
States, decided February 27, 1939 in the United States 
Court of Appeals for the District of Columbia precluded 
it from considering during the trial the legality of the 
seizure of the various exhibits. The Court further stated 
that its custom was to hear motions to suppress evidence 
prior to trial, if such motions were filed, or to allow coun¬ 
sel, in their discretion, to raise the issue at the trial if such 
motions were not filed prior to that. 
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In considering said motions the following proceedings 
were had: 

The Court. What do you say to this Segurola Case 1 ? 

Mr. Ford. I submit we are entitled to rest at this point. 
When does it come to our knowledge? Devoe takes the 
stand in the next day or so, when he testifies he made the 
affidavit that was necessary for him to make in addition to 
the piece of paper. So we go around after he testifies to 
that to see if that is true. So we go to the Commissioner 
and we find it is not true and then we start the stipulation. 

The Court. Isn’t that warrant a part of the record? 

Mr. Tarver. Yes, the warrant is a part of it. 

Mr. Ford. The affidavit is not. 

The Court. The affidavit was attached to the warrant. 

Mr. Ford. There wasn’t any. 

Mr. Tarver. The affidavit is a part of the warrant. 

The Court. The warrant is before me now. 

115 Mr. Ford. It may be said that even the stipula¬ 
tion agrees that that paper is both the affidavit and 
the complaint. The Commissioner says that the top part of 
that is both things, at the same time the complaint and the 
affidavit. 

The Court. What I am asking is if these three warrants 
were not a public record in the office of the Commissioner, 
and available to you. Were they not? 

Mr. Ford. Yes, surely; they were in the Commissioner’s 
office until—no, he did something to them. I can not give 
you the date. 

Mr. Tarver. I shall tell your Honor that while 1 was 
preparing this case for trial, 1 could not find the warrants, 
and had to send to the Commissioner's office to get them. 
So they were there up to two or three weeks lief ore the 
trial. 

The Court. I think we are justified in assuming that 
for some time after his arrest they were there in the Com¬ 
missioner’s office and were public records, and you could 
see them. 

Mr. Ford. Now the question is what your Honor’s prac¬ 
tice is. T do not know what your Honor’s practice has 
been. I do know what Mr. Justice O’Donoghue’s practice 
is. He said, “Listen: there will be no four bites at the 
apple, or three bites; and 1 am going to do it for the benefit 



104 


SMITH AND HALL VS. UNITED STATES. 


of justice, and not for the benefit of litigants, or anybody 
else. ,, 

iThat is in line with the up to date practice today. 

The Court. I have heard it both ways. Where they 
make a motion in advance, I am willing to let it be heard 
or let the question be, to stand. 

Mr. Ford. Yes, it is a question of your Honor’s prefer¬ 
ence. 

The Court. I think counsel has a right to do it either 
way or both ways. In this Segurola case, that was quoted 
just a while ago, I did not realize that they had ruled that 
way. I can not say that that is so; but if counsel insisted 
on it, I would give them a hearing, unless 1 could be per¬ 
suaded that it should be done in the other way. 

Mr. Ford. I think your Honor has done it both ways. 
Then in the Hula Mae Bennett case they reversed that, 
because they said she was turned loose. 

116 The Court. 1 can not say, Mr. Ford, that you 
would not have had a hearing before me if you had 
made that motion, or whether it would have been before 
me. It might have gone before Mr. Justice Proctor. 

Mr. Ford. Of course Justice Proctor does not want it 
piece-meal. Of course the new rules put all these separate 
motions out of the window, all of them come before the 
same judge. I think it is only a question of time before 
that is done, under the new rules. They are not going to 
have a motion brought before one judge on Friday and 
some other matter in the same case brought before another 
judge on Tuesday. 

The Court. Well, 1 have heard a good many of these 
motions, and it has been rather rare that that ended it. 
They would say that whatever my decision on the motion 
would be, that would end it; but then if I denied the motion 
to suppress, there would be another motion. I have heard 
a good many of them. 

Mr. Ford. If the motion to suppress is denied, and then 
if it is a question of law, the trial finally would stipulate it. 

The Court. Well, 1 have heard a good many of them, 
before trial; and sometimes the trial mav be before another 
judge. 

Mr. Hughes. Your Honor, with reference to the case 
your Honor relies on, I do not believe he stated all the 
facts. 
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The Court. Well, Mr. Hughes, the question is squarely 
raised in this Bennett case; and whether the Segurola case 
is correctly understood or not, I think I am bound by what 
the Court of Appeals says in the Bennett case. Counsel 
can tell them that they are wrong, and try to persuade them 
to change their minds; but I do not tell them they are 
wrong; I try to follow the decisions of the Court of Ap¬ 
peals, as 1 understand them. Perhaps I do not always 
understand them correctly. 

However, under the Segurola case or the Bennett case, 
I think that disposes of the motion that you have made, so 
far as the officers are concerned. I am inclined to think, 
also, that the officers had sufficient knowledge to arrest, 
also. I am not clear that the warrant is not valid as it 
stands. 

I make my ruling on the Bennett case. 

117 Defense counsel moved that the government be re¬ 
quired to elect as to which count should go to the 
jury, which motion was not specifically ruled upon, but the 
case was submitted to the jury on all counts of the indict¬ 
ment. 

Whereupon in considering requested instructions, the 
following occurred: 

The Court. Your proposition is that under Number 9 
it should be limited to persons having physical custody ? 

Mr. Hughes. That is right. 

The Court. Something in his hand or in his pocket ? 

Mr. Hughes. Yes. 

The Court. But as to the slips that were said to be in 
the possession of Smith, you say that the inference can not 
be raised? 

Mr. Hughes. That possession certainly could not be 
placed in these two defendants. 

The Court. Well, in order to support that contention, as 
1 understand it, I think the only difference between you on 
Number 9 is that Mr. Hughes says Number 9 applies only 
to the person who had the physical possession of the slips— 

Mr. Tarver (interposing). And for that reason I ask 
leave to amend it so it reads, “constitutes prima facie evi¬ 
dence that the possessor and any person or persons who 
aided or abetted him”. 

Mr. Hughes. The statute does not so state. 
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The Court. What do you say about that? He says that 
as to the slips found in the physical possession or pocket of 
Smith, no inference can be drawn from that possession, 
against the other two defendants. 

Mr. Tarver. Well, if an inference can be drawn against 
the defendant Smith because of that possession, and if be¬ 
cause of the possession he can be found guilty be the jury 
of managing or carrying on a lottery, and the other two are 
found by the jury to be guilty of having aided or abetted 
him in carrying on the lottery, they certainly are principals 
and are equally quilty. 

The Court. Wait a minute; you did not answer the ques¬ 
tion. They may be principals, but the important thing is 
that this statute makes the possession of some of these 
things a prima facie case against the possessor. You have 
three defendants, and you might have had a dozen 
118 defendants, if you had been able to find all of the 
people who are interested. 

Now, if you find, say, two collectors or a dozen collectors, 
and arrest them, and you find Collector A has possession 
of slips, can you say that that is evidence against Collector 
B? Or if Writer A has turned it over to the pickup man 
Z, and when Z is arrested he has it, can you say that that 
is the possession of the thing originally? 

'Mr. Tarver. Well, perhaps if we consider it in the light 
of the peculiar facts of this case: Smith had possession of 
some of these number slips after they were traced from the 
defendant Hall’s hands into his possession and were fol¬ 
lowed from the possession by the defendant Rattlev. Cer¬ 
tainly they aided and abetted him in the possession of them. 

Mr. Hughes. By that same token, if the defendant Hall 
had been arrested for possession of slips found upon her, 
he; would stand before your Honor and say that that is 
prima facie evidence that the statute had been violated bv 
all. 

The Court. 1 think you had better select a different prop¬ 
osition there. Suppose as a matter of fact it was admitted 
that Hall had turned them over to Smith: I suppose that 
then you could say that the possession by Hall during the 
time she did possess them, if the jury believes that at one 
time Hall did possess these slips, would mean that a pre¬ 
sumption might arise against her. However, that would not 
create a presumption against the other two. 
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If later in the ease, or through other evidence, those same ! 
slips were in the possession of Smith, Smith’s own posses- I 
sion creates a presumption against Smith alone; and so as | 
to any slips that might be in Rattlev’s possession—they 
would create a presumption against him. However, I think | 
it is going a little far to say that. If you have proof | 
that they are in conspiracy, I think it is going a little far to 
say that the slip which any one of them possessed created | 
a prima facie case against all three. j 

Mr. Tarver. Well, perhaps the prayer is sufficient as it | 
was first offered. I am perfectly willing to have it 
119 adopted as first offered. 

The Court. All right. 

And also the following occurred at the bench not within 
the hearing of the jury during the discussion upon re¬ 
quested instructions: 

The Court. Numbers 6, 7, 8 and 9 seem to me to be cor¬ 
rect, and I shall grant them. 

I have dictated 9-a myself, which deals with the prima 
facie presumption. What I think I ought to tell the jury 
is this—I think Mr. Tarver agreed to it last night: that as 
to any slip or record or whatever it is, the statute covers it 
if found in the possession of Smith; that will be prima facie 
evidence against him. Merely because it was found in the 
possession of Smith is not prima facie evidence against any 
other defendant ; but if they find from the evidence that the 
Government's contention is correct—that anv or all of 
those things were at some time during the day in the pos¬ 
session of the defendant Rattley, then the presumption ap¬ 
plies against him; and if they find that any or all were in 
the possession of the defendant Hall, that day, then the 
presumption would apply against her. 

Mr. Tarver. Yes. 

The Court. But the presumption would not be against 
all co-conspirators merely because it was found in the pos¬ 
session of one. I think it must be shown to be in the pos¬ 
session of the others, although it must not necessarily be in 
their possession at the time of the arrest. 

Mr. Hughes. But that is not shown. 

The Court. Best gave it to Rattley, he testified; then, if 
he did, it was in Rattley’s possession during the day. 

Mr. Hughes. How are you going to get that in Hall’s 
possession? 
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The Court. Well, how did it get into Smith’s possession 
if it did not go through Hall? The evidence is that some¬ 
body saw a package taken to Hall on that day, and then 
somebody saw a package transferred by her to Smith; and 
when vou arrest Rattlev vou find some of the marked coins 
on him; and when you arrest Smith you find some of 
120 them on Smith. 1 think the jury may find from what 
circumstantial evidence that that slip and coins from 
Mr. Rattlev went through Hall. 

Mr. Hughes. I take exception to that prayer, your Honor, 
on that ground. 

The Court. Certainly. 

(Thereupon counsel for all parties approached the bench 
and conferred with the Court in a low tone of voice as fol¬ 
lows:) 

Mr. Ford. That is about Prayer Number 9-a. 

The Court. Yes. 

Mr. Ford. Your Honor, I respectfully object to such a 
charge as that; because the charge itself does not state that 
it is for the jury to find that the papers and records that 
were actually seized are papers and records used in the 
numbers business; and, secondly, because nowhere in that 
charge does it say that the possession must be a knowing 
possession, and it is for the jury to find, or not to find, from 
the evidence that the records and papers are such as used 
in a numbers or lottery game. 

The Court. Wait just a minute, please. Have you modi¬ 
fied it in any way to cover any of these objections? 

Mr. Ford. Yes, sir—in a way that I can read it (indicat¬ 
ing his copy of the prayer.) For instance, at the top I have 
inserted some words like “knowingly”. 

The Court. Well, the statute does not say “knowingly”. 

What do you say as to that point, Mr. Tarver? 

Mr. Tarver. I think that should be inserted as to the pos¬ 
session count only. 

The Court. Well, this is not the possession. We are deal¬ 
ing with the inference which is to be drawn from the pos¬ 
session. 

Mr. Tarver. The statute does not say “knowingly”. 

The Court. On the third line: “I instruct you as a matter 
of law that if you find this to be true, and that such copies 
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or records were used in the numbers game”—what is your 
criticism? To leave it to the jurv to sav that thev were 
copies or records— 

Mr. Ford (interposing). Used in the numbers business 
or the lottery business. 

121 The Court. Used in the numbers game? 

Mr. Ford. Yes, sir. 

The Court. All right. 

Mr. Ford. And after the word “find” in the fourth line, 
that your Honor put in “from the evidence”—that is, if 
they find from the evidence. Because the sentence above 
that begins with “The Government contends that the evi¬ 
dence ’ ’. 

The Court. Yes. 

Mr. Ford. And after the word “game” in the eighth line, 
that your Honor would at that time tell the jury the alter¬ 
native of what you had told them before: that is, “How¬ 
ever, if you find from the evidence that the papers and 
records were not papers and records of the numbers game, 
vou would have to find them not guiltv as a matter of law.” 

The Court. No; the presumption simply is not appli¬ 
cable. 

Mr. Ford. I was not speaking of the presumption; I 
was speaking of “However, if you find from the evidence 
that the records and papers that were seized were not used 
in the numbers business,” then they would have to find him 
not guilty. It would be the alternative. 

The Court. Well, I will not put that in. 

Mr. Ford. Yes. 

The Court. What other criticisms have you? 

Mr. Ford. We suggest in the ninth line—the words “The 
Government also contends that”—we ask that that be 
stricken, and have it, “if the evidence shows that some or 
all of these copies”—irrespective of the Government’s con¬ 
tention. 

The Court. All right: “If the evidence shows that some 
or all of these copies or records were in the possession of 
the defendant Rattlev”—oh, no; that destroys it. I will 
leave it as it w’as. 

Whereupon an opening argument to the jury was made 
on behalf of the United States by William S. Tarver, fol¬ 
lowed by arguments of Charles E. Ford and James K. 
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Hughes of the defendants and then a closing argument on 

behalf of the United States bv William S. Tarver. Where- 

* 

upon the Court charged the jury, and in so doing, read to 
the jury, the following Government prayers: 

122 In the District Court of the United States 
For the District of Columbia 

1 Holding a Criminal Term 

Criminal No. 63,417 

United States 

vs. 

Ricuakd Smith, et al. 

Government*$ Prayer No. 1. 

The jury are instructed as to each of the counts num¬ 
bered 1 through 10, that if they find from the evidence 

adduced in Court bevond a reasonable doubt that the of- 

* 

fense described was committed as a result of a precon¬ 
ceived plan or arrangement between all the defendants, 
then their verdict should be guilty, as to each even though 
some of the defendants were not personally present and 
took no physical part in the actual commission of the of¬ 
fense. 

The jury are further instructed as to each of the counts 
numbered 1 through 10, that if they find that the defen¬ 
dants Smith and Hall aided and abetted, procured, com¬ 
manded, advised or instigated, or in any way knowingly 
cooperated in the commission of the offense charged, they 
should find them guilty. 

Granted as amended 

Eagan vs. United States, 52 App. D. C. 384 390 
Maxev v. United States, 30 App. D. C. 63, Approved 
i in William vs. U. S. 55 App. D. C. 239. 
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12.*) Tn the District Court of the United States 
For the District of Columbia 

Holding a Criminal Term 
Criminal No. 63,417 
United States 
vs. 

Richard Smith, et al. 

Government's Prayer No. ,9. 

The jury are instructed that in a prosecution or con¬ 
spiracy the Government is not required to produce direct 
evidence of a formal agreement between the defendants. 
It is sufficient if from all the facts and circumstances shown 
by the evidence the jury find and believe beyond a reason¬ 
able doubt that the defendants acted in concert and mutual 
understanding in furtherance of a common design, intent 
and purpose. 

You are also instructed that where an indictment charges 
a conspiracy to accomplish several unlawful objects, it is 
sufficient if the Government proves a conspiracy to accom- 
nlish any one of them. 

United States v. Breese, 173 Fed. 402. 

124 In the District Court of the United States 
For the District of Columbia 

Criminal No. 63,417 

United States 

vs. 

Richard Smith, Geraldine J. Hali,, Dallas Elliott 

Rattle y 

Government Prayer No. 9. 

The jury are instructed, as to Counts 1, 3, 5, 7, and 9, 
that the possession of any copy or record of any chance, 
right or interest, tangible or intangible, in any lottery, or 
possession of any ticket, certificate, bill, token, or other 
device purporting or intended to guarantee or assure to 
any person a chance of obtaining a prize in a lottery, con- 
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stitutes prima facie evidence that the possessor was then 
and there concerned as owner, agent, or clerk in managing, 
carrying on, promoting or advertising a lottery; that is to 
say, the jury may presume from such possession, if unex¬ 
plained or unsatisfactorily explained, that the possessor 
was concerned as owner, agent or clerk in managing, carry¬ 
ing on, promoting or advertising a lottery. 

Grant 

With addition as 9a 

125 The Government contends that the evidence shows 
that said copies or records were taken from an auto¬ 
mobile being driven by defendant Smith at the time of his 
arrest. 1 instruct you as matter of law that if you find this 
to be true, and that such copies or records were used in the 
numbers game that would constitute possession on the part 
of defendant Smith, and such possession would be prima 
facie evidence against him that he was concerned in man¬ 
aging, carrying on or promoting a lottery known as the 
numbers game. 

The Government also contends that the evidence shows 
that some or all of these copies or records at sometime dur¬ 
ing the day of Smith’s arrest, January 7, were in the pos¬ 
session of defendant Rattley; and also that some or all of 
these records and copies on the same day were in the pos¬ 
session of defendant Geraldine J. Hall. 

If you find from the evidence that some of these copies 
or records had, on the day in question, been in the posses¬ 
sion of the defendant Rattley, then such possession would 
be prima facie evidence that said defendant was concerned 
in managing, carrying on or promoting the numbers game. 

The same thing would be true as to defendant Hall—if 
you find that at some time during January 7 she had pos¬ 
session of some or all of the copies or records found in the 
car of defendant Smith at the time of his arrest. 

But in order to apply this particular rule against a de¬ 
fendant you must find, beyond a reasonable doubt, that at 
sometime such copies or reords were in the possession of 
that particular defendant; that is, if you find only that the 
copies or records were in the possession of defendant 
Smith, the prima facie presumption would not exist against 
either of the other two defendants. 
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126* Whereupon the following occurred: 

At different points in its charge to the jury the 
Court used the following languages: Then the statute con¬ 
tinues with a sentence which is very important— 

I want to call your attention again to the provision at 
the conclusion of Section 863 which I read to vou a short 
while ago; because it is important, in passing on the counts 
charging that the defendants were engaged or were con¬ 
cerned, in one of these capacities, in managing or conduct¬ 
ing a lottery and also that they were concerned in carrying 
on or promoting a lottery— 

The evidence on behalf of the Government tends to show 
the performance of said acts in the District of Columbia 
by each of the defendants. It also tends to show certain 
acts by the defendants Hall and Smith in the State of 
Maryland-. 

At the conclusion of the charge to the jury, the follow¬ 
ing occurred: 

Mr. Ford. Yes, 1 should like to approach the bench. 

(Thereupon counsel for all parties approached the bench 
and conferred with the Court in a low tone of voice as fol¬ 
lows :) 

Mr. Ford. I want to take exception to the entire charge 
your Honor made and, in specific, this: Your Honor said 
if they find a game is played as Sergeant Deyoe described 
it, but you did not say if they find it was not played that 
way. 

Then, on seven or nine occasions throughout your charge 
your Honor told them that the Government contends cer¬ 
tain things, and then you immediately went on and said, 
“If you find that that is true, they would be guilty.” But 
you never said anything about, “If you find that is not 
true, they are not guilty.” 

The Court. All right. 

Mr. Ford. I mean that you did not give the alternative. 
That is the best way to express it to your Honor. 

The Court. All right; you may have an exception to that 
one. 

Mr. Ford. All right. 

Mr. Tarver. As to the conspiracy count, I do not think 
your Honor told them that if these defendants con- 
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127 spired either as owners, agents, or clerks in man¬ 
aging, carrying on, promoting, or advertising a lot¬ 
tery, they would be guilty. 

Mr. Ford. It is in the charge, and it would just he re¬ 
petition. 

Mr. Tarver. I do not think it is in the charge. 

i Mr. Hughes. I object to the portions of your Honor’s 
charge in which you read Section 863 and Section 863(a), 
and said this: 

i “I read a statement which is very important”— 
and then your Honor read a part of that statement. I ob¬ 
ject to the characterization, “very important”, on the 
grounds that it is argumentative. 

i Mr. Ford. Yes, and that the whole statute is important. 

The Court. All right. 

Mr. Hughes. I object to that portion of your Honor’s 
charge which states, “Presence is not necessary where one 
person persuades another to commit a crime.” 

T say there is no such evidence, and that that portion of 
the charge is in error. 

, The Court. I have not told them what kind of verdict they 
ptay bring in. Do you want me to say anything on that, 
or have I covered that sufficiently ? 

Mr. Ford. I think you have. 

Mr. Tarver. I thought you covered it. 

The Court. Then there is only one thing I shall tell them. 
1 am quite sure I have told them that if they find any one 
of those purposes in the conspiracy count, that is enough. 

Mr. Tarver. I thought your Honor covered that in the 
substantive counts, but I did not think you covered it in 
the conspiracy count. 

Mr. Ford. You did. The thing was repeated four times. 

The Court. T thought I said it. 

Mr. Tarver. Possibly I am mistaken about that. 

The Court. I think they may just as well have all the 
documentary evidence in the case. 

128 Mr. Ford. We object to it. 

The Court. Why? 

iMr. Ford. Because we do not want them to have it; that 

is the onlv reason I have. 

«> 

i The Court. Do yon want them to have it? 

i Mr. Tarver. I have absolutely no objection to their hav¬ 
ing it, and I think it would be helpful to them. 
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The Court. Well, 1 will give it to them if they want it. 
If you ask me to give it to them now, I will do it. 

Mr. Ford. The law says the only thing we are supposed 
to do is to object, and that is all we intend to do. 

The Court. I am just asking you. Sometimes it may be 
remote. 

(At the conclusion of the foregoing conference, counsel 
returned to the trial table and the proceedings were re¬ 
sumed as follows:) 

The Court. Very weli—if the ladies and gentlemen will 
retire and consider their verdict. 

(At 4:10 p.m. the jury retired from the courtroom, to con¬ 
sider of their verdict.) 

(Within a few minutes after the jury had retired from 
the courtroom, the following occurred:) 

The Deputy Marshal. Some of the jurors just now re¬ 
quested some of the evidence—whatever evidence you will 
let them have. 

The Court. Very well; do counsel wish to say anything 
on the question of letting them have the evidence? 

Mr. Ford. As to whether we consent? 

The Court. Yes. 

Mr. Ford. No; we object to it. 

The Court. Well, 1 think they are entitled to everything 
wo have in the way of documentary evidence. 

Mr. Ford. Not depositions. 

Mr. Tarver. Unless the warrant is considered a deposi¬ 
tion. 

The Court. I suppose you want them to have the warrant. 

Mr. Hughes. The stipulation? 

Mr. Tarver. No. 

The Court. They say it is evidence. 

129 Mr. Tarver. Only one paragraph of that stipula¬ 
tion was read before the jury. 

The Court. Would von rather they do not have the war¬ 
rant? 

Mr. Ford. No, your Honor; we object to it. 

The Court. Well, I will give them all the exhibits except 
Ihc warrant and the stipulation; and if you want them, Mr. 
Ford, to have the warrant— 
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Mr. Ford (interposing). We object, your Honor. I ob¬ 
ject to any of the evidence going to them. 

The Court. What I am trving to sav is that without waiv- 
ing that objection, I suppose you can take the position— 
and I am perfectly willing that you can do this without 
waiving your other objection, if you think they ought to 
have the warrant, I will send it to them. If you do not 
want that, I will not send it to them. 

Mr. Forcl. Without waiving our objection, we think if 
they get anything, they should get it all, including the writ¬ 
ten testimony. 

! The Courts charge io the jury follows: 

The Court (Adkins, J.): Ladies and gentlemen, as you 
know, it is your function to pass on the facts in the case. 
T shall explain to you the law which is applicable to the 
case. I may comment on some of the evidence, to illustrate 
the legal propositions. If you think 1 have any opinion on 
the case, one way or the other, you will please not be in¬ 
fluenced bv that. It is vour function, and vour function 
alone, to pass on the evidence. You should consider the 
evidence that vou have heard, decide what vou think the 
facts are which are proven by the evidence, and then de¬ 
cide what your verdict should be on each count, as to each 
defendant. 

We are not concerned with the policy of the statute. That 
is a matter for Congress. It is our dutv to enforce this 
statute in the same way in which we would enforce any 
other criminal law. 

i We should not decide the case upon any question of feel¬ 
ing or sympathy; but it should bo decided solely upon the 
evidence which you have heard in Court and nothing else, 
and upon the law which 1 shall explain to you. 

130 I think vou are familiar with the general rules 
which are applicable to all these cases, but I shall 
restate them to you. In the first place, the defendants start 
with the presumption that they are innocent. And we shall 
digress for a moment: When I say “the defendants”, I 
mean to include all the defendants or any two or any one 
of them: and I hope it will not be necessary for me to say, 
throughout, “the defendants or any one or more of them”. 
You will understand that when I say “the defendants”, I 
mean to include that description, unless I say to the con- 

trarv. 
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Now, each one of them starts with a presumption of inno¬ 
cence, and that presumption continues throughout the case 
until it has been overcome by the evidence beyond a reason¬ 
able doubt. That is, the burden is upon the Government to 
establish the guilt of the defendants beyond a reasonable 
doubt. Some of you have been sitting in the Civil Courts, 
and vou know that there vou have a different degree of evi- 
deuce. There, the successful party need to prove his case 
only by a preponderance of the evidence; but we require a 
higher degree of evidence—evidence which establishes the 
guilt beyond a reasonable doubt. That means what it says. 
A doubt which reasonably occurs out of the evidence itself 
or the lack of evidence is a sort of doubt such as would cause 
you to doubt or hesitate if you were considering taking 
some important step in your own life. That is what we 
mean when we speak of “a reasonable doubt”—one which 
is reasonable under all the elements in the case—not a 
trivial or a whimsical or a capricious doubt, but a reason¬ 
able doubt. 

The question of the credibility of the witnesses is a mat¬ 
ter exclusively for you to pass upon. That is a question of 
fact and, therefore, solely for you. 

Counsel have argued to vou a rule of law which is cor- 
rect; that if you believe that any witness has testified 
falsely, intentionally, about a material matter about which 
he could not reasouablv be mistaken, then vou mav, if vou 
wish, disregard his testimony without examining it critic¬ 
ally to see if there is any part of it which is correct. You 
notice that that is permissive: you may, if you wish, 
131 pick out that which you believe is true, and believe 
that. But you notice that that applies only to a case 
where you believe a person has intentionally testified falsely 
about a material matter about which he could not be rea¬ 
sonably mistaken. 

Now, the defendants have not testified in this case. That 
is entirely their right, under the Constitution. A person 
may testify or not, as he pleases, in a criminal case. If he 
does not testify, you must not draw any presumption or un¬ 
favorable inference against him or her because he has 
merely availed himself of his Constitutional right. 

This indictment is in twelve counts; that is, it has twelve 
different charges; and it covers four different kinds of of- 
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fenses or charges. They have been explained to you in 
some detail, but it will be necessary for'me to discuss them 
also. 

The statute with which we are concerned is Section 863 
and Section 863(a) of the Code of the District of Columbia, 
as it was amended a year ago, which makes criminal the 
conducting of lotteries in the District of Columbia. That is 
a very brief statement of what it does. It punishes those 
who carry on and manage such lotteries. It punishes the 
sale of a chance in a lottery, and it also punishes the hav¬ 
ing in one’s possession, knowingly, any tickets, certificates, 
bills, slips, tokens, papers, or writings which are used, in¬ 
tended, or designed for use in playing or conducting or car¬ 
rying on any lottery. 

Now, in this particular case it is charged that the lottery 
is one known as the numbers game. You have heard the de¬ 
scription, given by Sergeant Deyoe, of the manner in which 
thg numbers game is operated. If you find from the evi¬ 
dence that that is the wav in which the numbers game is 
operated, then I tell you as a matter of law that such a 
game is a lottery within the meaning of that word as it is 
used in these Sections 863 and 863(a). 

The first ten counts of the indictment charge the viola¬ 
tion of Section 863. Five of them—the odd-numbered 
counts, 1, 3, and so forth—charge that on days running 
from December 31, 1938, to January 7, 1939, the three de¬ 
fendants were concerned as owners, agents and clerks in 
managing, carrying on, promoting and conducting the num¬ 
bers game. The other five counts—the even-num- 
132 be red counts, 2, 4, 6, 8, and 10—charge that on the 
same dates the three defendants sold a chance in 
the numbers game to the witness Ned S. Best. Then, those 
first ten counts are divided, five into charging that the three 
defendants were engaged in managing or operating or con¬ 
ducting the numbers game; and the other five counts charge 
that they sold a chance or chances to draw a prize in the 
numbers game to the witness Best. 

The eleventh count charges the violation of Section 
863(a); and that charges that on the seventh day of Janu¬ 
ary, last, the three defendants knowingly possessed tickets, 
certificates, hills, slips, tokens, papers and writings which 
were used or intended to be used, and adapted, devised and 
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designed for the purpose of playing, carrying on and con¬ 
ducting this numbers game. 

Then finally there is the twelfth count, which is the charge 
of conspiracy—which, while it charges a separate offense, 
it is in a sense a restatement of what is contained in the 
other eleven counts; that is, we have a statute which makes 
it unlawful for two or more people to combine or conspire 
to commit an offense against the United States or to de¬ 
fraud the United States. So we are concerned with know¬ 
ing if any one of the three defendants did act in pursuance 
of and in the carrying out of the conspiracy as alleged in 
the indictment. We are concerned with the days between 
December 9 of last year and February first. This twelfth 
count charges that these three people conspired with them¬ 
selves, and with divers other persons unknown, to violate 
this gambling statute—863 and 863(a)—in about every 
way in which it could be violated: That is, I think they 
charged that the conspiracy was to manage, operate, and 
promote a lottery, to sell chances in a lottery and, finally, 
to illegally, wilfully, knowingly, corruptly and feloniously 
have possession of tickets, certificates, bills, slips, tokens, 
papers and writing which were used and intended to be 
used, adapted, devised and designed for the purpose of 
playing, carrying on and conducting the numbers game. 

Then, after that statement of the conspiracy, the indict¬ 
ment then concludes with twenty-three alleged overt acts. 
As I shall explain to you a little later, in order to violate 
this conspiracy statute, one of the conspirators must 
133 do some act and carry it into effect. So the prac¬ 
tice is to charge one or more overt acts; and the 
prosecution here has charged 23 overt acts. Most of them 
—that is. acts 1 to 14, 16, 18, 20, and 21—allege that the 
defendant Rattley sold a chance or chances in the numbers 
game to the witness Best. The 15th and the 23rd overt acts 
allege that the defendant Smith, in the State of Maryland, 
in Bladensburg, received a package and then drove into 
the District of Columbia, one date being the twenty-seventh 
of December, and the other the seventh of January. Then 
the 17th and 19th ovm-| acts charge that the defendant 
Rattley met the defendant Hall on 13th Street; and then 
in the 22nd overt act, it is that the defendant Hall drove 
to Bladensburg, delivered a package to an unknown man, 
and returned to the District of Columbia. 
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Now, very briefly that is a general statement of the four 
kinds of charges that are made in the indictment. I have 
had some difficulty in my own mind in deciding which one 
of these classes to begin with; but I have finally decided 
that perhaps it is most logical to begin with the charges that 
the three defendants were concerned as owners, agents, 
and clerks in managing and carrying on and promoting the 
numbers game. That would be counts 1, 3, 5, 7, and 9, 
and which charge that they were concerned on these differ¬ 
ent dates: December 31, January 3, 4, 5, and 7. 

iSince we are going to talk so much about this statute, 
perhaps it would not be out of place for me to read the two 
sections with which we are concerned, even though there 
may be a good deal of language in them which you need not 
bother about, and then as I explain each one of these counts, 
again read to you the language which is peculiarly appro¬ 
priate to them. 

This Act was approved on April fifth of last year; and 
in Section 863 it provides: 

“If any person shall within the District”—meaning the 
District of Columbia— 

—‘“keep, set up, or promote, or be concerned as owner, 
agent, or clerk, or in any other manner, in managing, car¬ 
rying on, promoting, or advertising, directly or indirectly, 
any policy lottery, policy shop, or any lottery”— 
134 Now, that is one statement; that is, being concerned, 
in any one of these capacities, in carrying on or man¬ 
aging, operating, or promoting a lottery; we are concerned 
with the lottery known as the numbers game. 

Then the statute continues: 

•—“or shall sell or transfer any chance, right, or interest, 
tangible or intangible, in any policy lottery, or any lottery 
or shall sell or transfer any ticket, certificate, bill, token, 
or other device purporting or intended to guarantee or as¬ 
sure to any person or entitle him to a chance of draw¬ 
ing or obtaining a prize to be drawn in any lottery, or in 
a game or device commonly known as policy lottery or 
policy or shall, for himself or another person, sell or trans¬ 
fer, or have in his possession for the purpose of sale or 
transfer, a chance or ticket in or share of a ticket in any 
lottery or any such bill, certificate, token, or other de¬ 
vice,”— then he shall be fined or imprisoned, or both. 
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Then the statute continues with a sentence which is very 
important: 

“The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, certificate, 
bill, token, or other device shall be prima-facie evidence 
that the possessor of such copy or record did, at the time 
and place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent, or 
clerk, or otherwise in managing, carrying on, promoting, 
or advertising a policy lottery, policy shop, or lottery.” 

Now, that is Section 863; and that charge, as you see, 
makes criminal the managing of a lottery or the selling of 
an interest in the lottery or a right or a chance to a prize 
to be drawn in the lotterv. 

The next section, Section 863(a), is what we call or what 
we say constitutes the misdemeanor count. The other is 
the felonv. Briefiv, this makes it criminal to knowingly 
have in one’s possession any ticket, certificate, bill, slips, 
token, paper, writing, or other device used, in playing, car¬ 
rying on, or operating any lottery: 

135 “If any person shall within the District have in 
his possession, knowingly, any ticket, certificate, bill, 
slip, token, paper, writing, or other device used, or to be 
used, or adapted, devised, or designed for the purpose of 
playing, carrying on. or conducting any lottery, or the game 
or device commonly known as policy lottery or policy”— 
then, if convicted, he shall be punished in a certain way. 

And now we take up the counts charging one class of be¬ 
ing concerned with managing or promoting a lottery. This 
first count is precisely like the other odd-numbered counts 
up to nine, except for the date. It charges: 

“That one Richard Smith, one Geraldine J. Hall and one 
Dallas Elliott Rattley, on to wit, the thirty-first day of 
December, 1938, and at the District of Columbia aforesaid, 
unlawfully, feloniously and knowingly were concerned as 
owners, agents and clerks in managing, carrying on, pro¬ 
moting and advertising a certain lottery, commonly known 
as and called the numbers game”. 

Then, the first question you would have to decide, if you 
in your deliberations take these matters up in the same 
order in which I cover them, would be whether the defen¬ 
dants, or any of them, have been shown to be guilty of vio- 
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lating that portion of the statute and have done the things 
which it is alleged in the first count they have done. The 
Government contends that these three defendants were act¬ 
ing in various capacities necessary to the carrying on, man¬ 
aging, and promoting of the numbers game. The Govern¬ 
ment contends that the defendant Rattlev was a writer; 
that is, that he contacted the players and took their plays, 
making his notes of what the play was, and receiving the 
monev from them. The Government also contends that the 
defendant Hall acted as a pickup—that is, that the defen¬ 
dant Hall would pick up, daily, from the defendant Rattlev, 
the money and the slips which he had written or the records 
which he had kept of the various plays which may have 
been made with him during that day; and also that the de¬ 
fendant Richard Smith acted as a pickup, or in some 
136 other capacity, in operating, managing, and carrying 
on the numbers game. 

Now, the Government contends that the evidence shows 
that in order successfully to operate the numbers game, it 
is customary to have clerks and agents acting in these dif¬ 
ferent capacities; and the Government contends that the 
evidence shows that these three defendants, on the day 
mentioned in the first count, were acting in the various 
capacities necessary to get in the money and the plays and 
to carry the money and the plays to the proper place. 

If you find that the evidence shows beyond a reasonable 
doubt that these defendants were engaged as owners, agents 
or clerks—that is, if any of them were engaged in any one 
of those capacities—in promoting, carrying on, or manag¬ 
ing the numbers game—and it is enough if they were either 
promoting, carrying on, or managing the numbers game— 
on the thirty-first of December, 1938, then that is enough, 
provided it was in the District of Columbia. I shall later 
on have a little to sav to vou regarding the location. 

If vou find that thev were so engaged on the davs men- 
tioned in the other odd-numbered counts, then they would 
be guilty, under those counts. 

Of course vour verdict mav be “guiltv” as to anv or all 
of the defendants, as to these odd-numbered counts; and it 
mav be “not guiltv” as to anv or all of these counts. The 
verdict may be “guilty" as to some defendants and “not 
guilty” as to other defendants. It may be “guilty” as to 
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some defendants on some counts, “guilty” as to other de- | 
fendants on other counts, or “not guilty” as to those defen- 
dants. 

I want to call your attention again to the provision at the 
conclusion of Section 863 which I read to you a short w’hile 
ago; because it is important, in passing on the counts charg¬ 
ing that the defendants were engaged or were concerned, | 
in one of these capacities, in managing or conducting a lot- j 
tery and also that they were concerned in carrying on or j 
promoting a lottery: 

“The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, certificate, 
bill, token, or other device shall be prima-facie evi- 
137 dence that the possessor of such copy or record did, 
at the time and place of such possession, keep, set up, 
or promote, or was at such time and place concerned as 
owner, agent, or clerk, or otherwise in managing, carrying 
on, promoting, or advertising a policy lottery, policy shop, 
or lottery.” 

Now to restate that briefly, so as to apply to this par¬ 
ticular case: The charge here in these five counts is that 
the defendants were concerned in managing, carrying on, 
or promoting a lottery, as owner, agent, or clerk. Now, if 
you find that the defendant Smith had possession of any 
chance, right—that he had possession, he had a copy or 
record—of any chance, right, or interest or of any ticket, 
certificate, bill, token, or other device which was used in 
carrying on the numbers game, then that would be prima- 
facie evidence that he was concerned, in one of these capa¬ 
cities, in managing, carrying on, or promoting the numbers 


game. 

Now, by “prima-facie evidence” is meant that it is suffi¬ 
cient evidence to authorize a conviction. Of course, if you 
believe that a satisfactory explanation has been made, 
showing innocent possession of these records or writings, 
then that would overcome the prima-facie case made by the 
possession. It is not necessary that the explanation be con¬ 
tained in evidence offered by the defendants themselves; 
it is enough if it appears in the evidence which is offered in 
the case, on behalf of anybody. 

The Government has offered a prayer on that subject, 
and I shall read that to vou at this time: 
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“The jury are instructed, as to Counts 1, 3, 5, 7, and 9, 
that the possession of any copy or record of any chance, 
right or interest, tangible or intangible, in any lottery, or 
possession of any ticket, certificate, bill, token, or other 
device purporting or intended to guarantee or assure to 
any person a chance of obtaining a prize in a lottery, con¬ 
stitutes prima facie evidence that the possessor was then 
and there concerned as owner, agent, or clerk in managing, 
carrying on, promoting or advertising a lottery; that is to 
say, the jury may presume from such possession, if un¬ 
explained or unsatisfactorily explained, that the pos- 
138 sessor was concerned as owner, agent or clerk in 
managing, carrying on, promoting or advertising a 
lottery. ” 

Now, the Government contends that the evidence shows 
that said copies or records were taken from an automobile 
being driven by the defendant Smith at the time of his 
arrest on January 7. Now I instruct you as a matter of 
law that if you find this to be true, and if you find that such 
copies or records were used in the numbers game, that 
would constitute possession on the part of the defendant 
Smith, and such possession would be prima-facie evidence 
against him that he was concerned in managing, carrying 
on or promoting a lottery known as the numbers game. 

As I say, that is only prima-facie evidence; and if it is 
satisfactorily explained, then it would not be prima-facie 
evidence. 

Now, the Government also contends that the evidence 
shows that some or all of these copies or records at some 
time during the day of Smith’s arrest, January 7, were in 
the possession of the defendant Rattley, and also that some 
or all of these records or copies on the same day were in 
the possession of the defendant Geraldine Hall. 

If you find from the evidence, beyond a reasonable doubt, 
that some of these copies or records had, on the day in ques¬ 
tion, been in the possession of the defendant Rattley, and 
that they were matters that were used in the carrying on of 
the numbers game, then such possession would be prima 
facie evidence that the defendant Rattley was concerned in 
managing, carrying on or promoting the numbers game. 

The same thing would be true as to the defendant Hall, 
if you find that at some time during January 7 she had 
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possession of some or all of the records or copies found in 
the car of the defendant Smith at the time of his arrest. 

But in order to apply this particular rule against a de¬ 
fendant you must find, beyond a reasonable doubt, that at 
some time such copies or records were in the possession of 
that particular defendant; that is, if you find only that 
these copies or records were in the possession of the defen¬ 
dant Smith, that prim a facie presumption would not 
139 exist against either of the other two defendants. 

Now, then, so much for the five charges that the 
defendants were concerned, in the various capacities, in 
managing the numbers game. 

Now, the other five counts—that is, the even-numbered 
counts—charge that the defendants sold chances in the 
numbers game to the witness Best. T ought to read the 
statute to you again, on that point: 

“If any person shall within the District * * * sell or 
transfer any chance, right, or interest, tangible or intan¬ 
gible, in any policy lottery, or any lottery or shall sell or 
transfer any ticket, certificate, bill, token, or other device, 
purporting or intended to guarantee or assure to any per¬ 
son or entitle him to a chance of drawing or obtaining a 
prize, to be drawn in any lottery’’— 

then he shall be guilty. Now, you will notice that that cov¬ 
ers sale of the chance in a lottery or the sale of some tan¬ 
gible thing representing the interest. In this particular 
case the Government contends that the evidence shows that 
nothing tangible was given to the witness Best when chances 
were sold to him. It would still be a violation of a law if 
there was a sale made to him of an interest in the numbers 
game, in the drawing for that day, even though he did not 
receive a token. 

Now, the second count of the indictment then charges 
that all three of these defendants on the thirtv-first dav of 
December, 1938, in the District of Columbia aforesaid, fe¬ 
loniously and unlawfully did sell to one Ned S. Best, a 
chance, right and interest in the drawing and obtaining of 
a prize to be drawn in a certain lottery, commonly known 
as the numbers game. 

The Government contends that the evidence shows that 
the individual defendant who made the sale was the defen- 
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dant Rattley. So wo shall first take up the charge against 
him. As I say, the statute makes it an offense to sell or 
transfer anv chance, right or interest in any lottery. If 
you believe that the evidence shows beyond a reason- 

140 able doubt that on December 31, 1038, the witness 
Best made a play with the defendant Rattley on a 

certain number or numbers and gave the defendant Rattley 
money and purchased a chance in the numbers game, and 
that the defendant Rattley was acting as a numbers writer 
and accepted the money from the witness Best for that 
purpose, then the defendant Rattley would be guilty, under 
the second count; and the same statement would apply to 
the other counts charging sales on various dates set forth 
therein. If vou find that the defendant Rattlev, acting as 
a numbers writer, sold a chance to the witness Best 

141 and accepted the money from Best in purchase of 
such chance, then the defendant Rattley would be 

guilty under those counts, also. 

Of course you may find that the evidence is stronger or 
weaker as to the different counts, and you may find the 
defendant Best guilty or not guilty as to all of those counts, 
or you may find him guilty on some and not guilty on the 
others. 

Mr. Ford. Your Honor, I think you made a little error; 
you said “the defendant Best." I think you meant “the 
defendant Rattley. * ? 

The Court. Yes; I think I said that once or twice. Of 
course I mean the witness Best. 

If vou find the defendant Rattlev not guiltv on these 
counts, you must find the other defendants also not guilty. 
Unless he is guilty, you cannot find the others guilty. 

If you find him guilty on any or all of these even-num¬ 
bered counts, then you have to take up the question of 
whether or not the defendant Hall and the defendant Smith, 
on either of them, are also guilty of making those sales. 
Now, as to that, the Government replies on the legal prin¬ 
ciple that when one person persuades another to commit 
a crime, he is legally guilty even though he is not present 
when the crime is committed: 

“The jury are instructed as to each of the counts num¬ 
bered 1 through 11"— 
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I am going- to modify that, and make that “1 through 10”; 
we are now dealing with the ten counts, being concerned 
with the operation of a lottery or the making of sales: 

142 ‘The jury are instructed as to each of the counts 
numbered 1 through 10, inclusive, that if they find 

from the evidence adduced in Court beyond a reasonable 
doubt that the offense described was committed as a result 
of a preconceived plan or arrangement between all the de¬ 
fendants, then their verdict should be guilty as to each, 
even though some of the defendants were not personally 
present and took no physical part in the actual commission 
of the offense. 

“The jury are further instructed as to each of the counts 
numbered 1 through 11, that if they find that the defendants 
Smith and Hall aided and abetted, procured, commanded, 
advised or instigated, or in any way knowingly cooperated 
in the commission of the offense charged, they should find 
them guilty.” 

Mr. Tarver. Does your Honor also want to change that 
to “1 through 10”, in the second paragraph? 

The Court. I thought I did; I meant to. I have changed 
it in pencil, here. Perhaps my tongue slipped. 

Now, ladies and gentlemen, we come to the third class 
charging possession. The eleventh count of the indictment 
charges that the three defendants on the seventh day of 
January, 1939, and at the District of Columbia, “did have 
in their possession, unlawfully and knowingly, certain tick¬ 
ets, certificates, bills, slips, tokens, papers and writings 
used and to be used, and adapted, devised and designed for 
the purpose of playing, carrying on and conducting a cer¬ 
tain lottery, commonly known as and called the numbers 
game. ’ * 

143 Now, Section 863(a), which is the misdemeanor 
section, provides that: 

“If any person shall within the District have in his pos¬ 
session, knowingly, any ticket, certificate, bill, slip, token, 
paper, writing, or other device used, or to be used, or 
adapted, devised, or designed for the purpose of playing, 
carrying on, or conducting any lottery,” he shall be pun¬ 
ished in a certain way. 

Now, the Government has offered in evidence certain 
slips and writings, some of which it is contended by the 


128 


SMITH AND HALL VS. UNITED STATES. 


Government were thrown by the defendant Richard Smith 
from his car shortly after his arrest; and the Government 
has offered in evidence other writings which it is said were 
in the car at the time of his arrest; and the Government 
contends that he was in possession of those slips and that 
they were the kind of slips which are described in the stat¬ 
ute and in the indictment, and were used or intended to be 
used, and were devised and designed, for the purpose of 
playing, conducting and carrying on the numbers game. 

Now, under this count it is necessary to show that the 
defendant Smith knowingly had possession of any ticket, 
certificate, bill, token, paper, slip, writing, or other device 
used, or to be used, or adapted, devised or designed for the 
purpose of playing, carrying on, or conducting the num¬ 
bers game. So that there are two things which you must 
find in order to find him guilty under that count: first, that 
the papers which are introduced in evidence were devised 
or were papers of the kind described in the indictment, in 
Count 11, and that they were used, or intended to 
144 be used, or adapted, devised and designed to be used 

i in playing, carrying on, or conducting the numbers 

game; then, second, you must find, in order to convict him 
under that eleventh count that he had possession of it and 
that he knowingly had possession of it. That is, if they 
were in his car without his knowledge, or in his pocket with¬ 
out his knowledge, that would not be a violation of the 
statute. You must find that he knowingly had possession of 
them, in order to violate that statute; and of course they 
must be slips that had not expired or were old; that is, they 
should be slips that were then being used or were then de¬ 
vised, designed, adopted, or intended to be used in carry¬ 
ing on at that time the operation of the lottery, and not 
slips that had been used a long time before or had been 
used even the day before. They must be slips that were 
being used in the lottery being conducted on that day. If 
you find that one of the slips was not then being used in 
the lottery being conducted on that day, you must disre¬ 
gard it; it is necessary, in order to constitute violation of 
the statute, that at least one of the slips was being used 
ill the lottery being conducted on that day. 

Now, gentlemen, 1 do not recall that you put in evidence 
any slips that were taken from the person of either of the 
other defendants. 
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Mr. Tarver. That is right, Your Honor. A pad was 
put in evidence, taken from the person of Rattley, but it was 
not identified as to its nature. 

The Court. I beg your pardon? 

145 Mr. Tarver. Its nature was not identified. 

The Court. All right. 

Then, as to this possession count, I understand the Gov¬ 
ernment’s contention to be that the defendants Rattley 
and Hall may be found guilty thereunder if the jury be¬ 
lieves from the evidence, beyond a reasonable doubt, that 
at some time on the seventh day of January either of them 
had possession of any of these slips which were taken from 
the car of the defendant Smith. 

Now, if you believe that the evidence shows that the de¬ 
fendant Rattley—we shall start with him—on the seventh 
day of January had in his possession any of the slips which 
were taken from the car of the defendant Smith, and that 
they were writings used, and intended to be used, and 
adapted to be used, in operating the numbers game on that 
date, then he would be guilty under that eleventh count; 
but he would not be guilty unless you found that they had 
been in his possession on that day. 

The same thing would apply to the defendant Hall; if 
you believe from the evidence, beyond a reasonable doubt, 
that she at one time during that day knowingly had posses¬ 
sion of slips which were used, or intended to be used, or 
adapted, devised, or designed to be used in playing, carry¬ 
ing on, or conducting this numbers game on that seventh 
dav of January, then she would be guiltv. 

I think that in my statement about the defendant Rattley, 
a moment ago, I left out the word “knowingly”. The word 
“knowingly” applies to each one of them as to this 

146 offense of having the possession of numbers slips 
on the seventh day of January. 

Now, ladies and gentlemen, we come to the last count— 
which charges, as I say, that the three defendants had con¬ 
spired among themselves, and with divers persons un¬ 
known, to violate these sections 863 and 863(a), by man¬ 
aging, carrying on, promoting and advertising a numbers 
game, by making sales in the numbers game, and by hav¬ 
ing possession, knowingly, of writings, slips, tokens, and 
so forth, used, and intended to be used, adapted, devised 
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and designed for the purpose of playing, carrying on and 
conducting the numbers game—and then setting forth the 
23 overt acts which it is alleged that each one or another 
of the defendants have committed 

Now, in a sense you will be considering to a large extent 
the evidence which you will consider under the other three 
classes of charges: but this is a separate offense, and it is 
necessary that I explain the law to you on the subject per¬ 
haps at some length. This twelfth count is drawn under 
Section 37 of the penal code of the United States, which 
provides that if two or more persons conspire to defraud 
the United States or to commit a crime against the United 
States, and either or both of them acts to effect the pur¬ 
pose of the conspiracy, then the persons who have entered 
into the conspiracy are punishable. 

I instruct you that violation or conspiracy to violate Sec¬ 
tions 863 or 863(a) is an offense against the United States. 

! You will see that there are three elements: first, the con¬ 
spiracy; second, the crime which it is charged that they 
conspired to commit; and third, the overt act. The con¬ 
spiracy is an agreement to do an unlawful thing. 
147 With respect to the second element, the crime which 
it is alleged that these defendants agreed to commit, 
that crime is a violation of Section 863 and Section 863(a) 
of the Code. I have repeated that to you at some length; 
and I repeat that that would be a crime against the United 
States, if committed in the District of Columbia. 

Now, you will bear in mind that, in this connection, the 
crime must not necessarily be committed. Conspiracy is 
regarding something in the future. The future act may 
be committed in a few minutes or months, or it may never 
be committed at all. While it is not necessary to carry out 
the object of the conspiracy, it is necessary at least to 
perform one act or offense which would have the effect of 
moving forward or bringing about the object of the con¬ 
spiracy. That is what we call the overt act. 

If after having made the agreement, one or another of 
the parties to the agreement performs some affirmative act 
which is susceptible of bringing the object of the conspi¬ 
racy nearer that it was before, then Section 37 of the penal 
code makes their agreement criminal. 

Therefore, before the defendants, or any of them, can be 
convicted under this count, it is necessary that the con- 
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s pi racy shall have been formed, and that some member of 
the conspiracy shall have done some one of the overt acts 
set forth in the indictment, and that you should believe that 
the overt acts are the kind of acts which would tend to ef¬ 
fectuate the agreement—that is, to bring it forward to 
completion or effectuation. 

148 As a general rule, concerted action on the part of 
the individuals to violate a law or commit a fraud 

is secret, hence the rule which permits the introduction of 
evidence of separate individual acts tending to show a com¬ 
mon design in cases like the one which you are now called 
upon to consider. It is a matter of common experience that 
if two or more people agree to violate the law, usually they 
do not reduce that agreement to writing; so, ordinarily you 
do not have a complete draft of the agreement drawn up 
and you do not have some member of the conspiracy called 
to the stand to tell you about it. You have to determine 
whether or not a conspiracy was drawn up, from all of the 
acts which the individual members of the alleged conspiracy 
have done. 

The common design is the essence of the charge. To prove 
it, it is not necessary to prove that the parties actually came 
together and actually agreed in terms to have that design 
and to pursue it by common means. Therefore, if you find 
from the evidence that the parties charged in the indict¬ 
ment knew of the object to be accomplished, and that all in¬ 
tentionally participated in the transaction in furtherance 
of the common design, and with the intent to cause to be 
committed the crime charged, then you may find that there 
was a tacit understanding; and so far as the conspiracy is 
concerned, that is sufficient to constitute the offense. There 
need be no express agreement. 

It is from the circumstances attending a criminal act or 
series of criminal acts that we are, as a rule, able to detect 
and to be convinced that they are the result not merely 
of individual action, but the product or outcome of 

149 concerted or associated action. If the effect of all 
the acts and circumstances, considered together, be 

such as to satisfy you that the defendants combined and 
concurred in the adoption of means to be employed in fur¬ 
therance of the common design charged in the indictment, 
that is, that they with guilty knowledge participated in the 
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conspiracy charged in the indictment, then there is a suffi¬ 
ciency of proof to warrant your convicting them, even in the 
absence of direct proof of the existence of such conspiracy. 

The conspiracy charged need not be directly proven, but 
vou mav infer it from the circumstances attending the case, 
if they be sufficiently strong and convincing so as to satisfy 
you of the existence of such conspiracy. Now, of course, 
you will understand that the rule about reasonable doubt 
applies to all of this. If it appears beyond a reasonable 
doubt, from the evidence, that the defendants were pur¬ 
suing the same object, that is, the object set out in the in¬ 
dictment, and, generally, with the same means were per¬ 
forming the same act or acts for the attainment of the com¬ 
mon object charged in the conspiracy, or if you find that 
one of them was performing some act, and another other 
acts, and still another still other acts, all having the com¬ 
mon design and purpose in mind, and all tending to carry 
out the common design, then you may draw the conclusion 
that there was a conspiracy 

Now, such an offense is rarely proven by direct testi¬ 
mony. Evidence in proof of conspiracy may be, and from 
the very nature of the case generally must be, circumstan¬ 
tial. By “circumstantial evidence” is meant evi- 
150 deuce which proves a fact or series of facts from 
which the fact of guilt is inferred. 

Direct evidence means that the fact to be proved is 
directly attested by those who speak from their own actual 
and personal observation and knowledge of the existence 
of the fact itself, and this without any intervening process. 
Circumstantial or indirect evidence, on the other hand, con¬ 
sists of the proof of what are called collateral facts, which 
are supposed to have a connection, near or remote, with 
the litigated facts; that is, with the essential, ultimate fact 
required to be established in the particular case. 

This kind of evidence is equally competent in contem¬ 
plation of law as direct evidence, when the facts are such 
as fo prove guilt beyond a reasonable doubt. If such were 
not, the case, the administration of the law in many in¬ 
stances would be impotent to punish the guilty, and to shield 
society from the consequences of crime. Therefore, tin* 
duty of the jury is to determine carefully, upon all the tes¬ 
timony, from all the evidence, whether the incriminating 
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circumstances offered in evidence, from which they are to j 
infer guilt, are proved beyond u reasonable doubt. 

All these circumstances, as proved, must be consistent | 
with each other and, taken together, they must point to j 
guilt beyond a reasonable doubt, in order to justify a con- ! 
viction. | 

So that in order to find the defendants guilty under this 
last, count, then you would have to find from all the evi- j 
deuce that there was an understanding between the parties 
to carry out the common purpose and to accomplish 
L51 one of the things set forth in the indictment, namely, 
to manage or carry on or promote a lottery, or sell 
chances therein—a lottery or a numbers game—or to pos¬ 
sess knowingly any tickets, certificates, bills, slips, tokens, 
papers, or writing used, or intended to be used, or adapted, 
devised, or designed for the purpose of playing or con¬ 
ducting or carrying on any lottery or numbers game, and 
then there must also be proven one of the overt acts which 
are set forth in the indictment. 

Now, certain of these prayers which 1 should call to your 
attention: 

“The jury are instructed that once the criminal con- 
si)! racy and the defendants’ participation therein have 
been established, it is sufficient to support a verdict of con¬ 
viction as to the twelfth count if the Government prove the 
commission of but one of the overt acts alleged in the in¬ 
dictment, provided that act was committed in the District 
of Columbia by the defendant alleged in the indictment to 
have committed it, and provided you believe it had a ten¬ 
dency to accomplish the purpose of the conspiracy.” 

“The jury are instructed that it is not necessary that all 
the conspirators should be acquainted with one another. 

If they conspire to accomplish an illegal purpose through 
one or more common acquaintances or go-betweens, the 
conspiracy may be complete and in that event the act of 
one conspirator is the act of all.” 

152 “The jury are instructed that the Government is 
not required to prove the exact date upon which the 
conspiracy was formed or the exact dates of the overt acts 
alleged in the indictment. It is enough if the Government 
prove that the conspiracy described in the indictment was 
entered into within three years before the signing of tin* 
indictment”— 
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Well, it would have to be entered into after the pas¬ 
sage of this act, on April 5 of last year; it is enough if 
you find that it was entered into after—is April 5 correct? 

Mr. Tarver. April 5, 1938. 

The Court. After April 5, 1938,— 

t‘and that one of the overt acts alleged in the indictment 
was committed during the existence of the conspiracy and 
in furtherance of its object”— 

and was committed by the person alleged in the indictment 
to have committed it, and was committed in the District of 
Columbia. 

The jury are instructed that in a prosecution for con¬ 
spiracy the Government is not required to produce direct 
evidence of a formal agreement between the defendants. 
It is sufficient if from all the facts and circumstances shown 
by the evidence the jury find and believe beyond a reason¬ 
able doubt that the defendants acted in concert and mutual 
understanding in furtherance of a common design, intent 
and purpose. 

Your are also instructed that where an indictment 
charges a conspiracy to accomplish several unlawful 
153 objects, it is sufficient if the Government proves a 
conspiracy to accomplish any one of them. 

“The jury are instructed that it is of no consequence that 
others besides those here prosecuted might have been 
guilty of this same offense. If there are other persons who 
might have been prosecuted and would have been liable but 
are not prosecuted, the jury are not concerned with them.” 

Now, then, Section 863 makes it unlawful for any person 
“within the District of Columbia” to do any of the acts 
forbidden in that statute. 

The evidence on behalf of the Government tends to show 

the performance of certain acts in the District of Columbia 

bv each one of the defendants. It also tends to show certain 
»- 

acts bv the defendants Hall and Smith in the State of Marv- 
* * 

land. 

Taking up the conspiracy charge under the twelfth count: 
If you find that there was a conspiracy between the three 
defendants, or some of them, or one of them, with some un¬ 
known person, to do in the District of Columbia any of the 
acts forbidden by Section 863 or Section 863(a), and that 
anv one of the overt acts set forth in Count 12 was actually 
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performed in the District of Columbia by the defendant al¬ 
leged in that count to have performed it, and that such 
overt act was done for the purpose of and had the ten¬ 
dency to further the object of the conspiracy, then the con¬ 
spiracy is punishable in the District of Columbia. 

154 It would not deprive this Court of jurisdiction if 
the conspiracy itself had actually been entered into 

by the parties in the State of Maryland The performance 
of acts in the State of Maryland is admissible in evidence 
for the purpose of enabling you to determine whether or 
not there was a conspiracy between the parties; but in order 
to find them guilty here, you must find that it was one 
purpose of the conspiracy to do some of the acts in the 
District of Columbia, that is, to do in the District of Co¬ 
lumbia some of the acts forbidden by this Section 863 and 
the Section 863(a), and that one of the overt acts set forth 
in the twelfth count was done in the District of Columbia 
by the person alleged to have done it. 

Now, as to the counts charging that the three defendants 
were managing and promoting the numbers game in the 
District of Columbia, the same rule is applicable. If you 
find that the three defendants were concerned as owners, 
agents or clerks in conducting, managing, or promoting a 
lottery—known as the numbers game—and that it was the 
understanding between them that any essential part of the 
operation of that numbers game was to take place in the 
District of Columbia, then this Court has jurisdiction, even 
1 hough some of their acts were performed in the State of 
Maryland, if some of the operations of the lottery were 
carried on in the District of Columbia by one or more of 
the defendants. 

Now, gentlemen, is there anything more? 

155 The foregoing is the substance of all of the testi¬ 
mony bearing upon the exception herein reserved on 

behalf of the defendants. 

And thereupon, as all of the said exceptions were duly 
noted and allowed as aforesaid and duly entered upon the 
uiinutes of the Court before the jury retired to consider 
its verdict, and because the matters and things hereinbe¬ 
fore recited are not matters of record, the defendants, by 
their attorneys, in order to make the same a part of the 
record herein so that their case may be reviewed on ap- 
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peal, move this Court to sign and seal this, their bill of 
exceptions, which is to have the same force and effect as 
if each and every one of said exceptions had been sepa¬ 
rately signed and sealed, which motion is granted by the 
Court; and thereupon the defendants tender this, their Bill 
of Exceptions, and request the Court to sign and seal same, 
which is accordingly done, now for then, this 15th day of 
November, 1939. 

JESSE C. ADKINS, 

Justice. 

DAVID A. PINE, U. S. Atty. 

\Y. S. TARVER, Asst. U. 8. Atty. 

CHARLES E. FORD, 

JAMES K. HUGHES, 

Attys. for Appellants. 
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flifntteb states Court of Uppeate 

FOR THE DISTRICT OF COLUMBIA 


April Term, 1939. 
No. 7447. 


Richard Smith, Geraldine J. Hall, Appellants . 

v. 

United States of America, Appellee. 


BRIEF ON BEHALF OF RICHARD SMITH 


JURISDICTIONAL STATEMENT 

Jurisdiction of the District Court of the United 
States for the District of Columbia, holding a Criminal 
Term, to entertain these prosecutions, w lich were in¬ 
stituted by the United States Attorney in and for the 
District of Columbia, pursuant to an indictment re¬ 
turned by the Grand Jurors of the United States of 
America in and for the District of CoLimbia, January 
term A. 0. 1939, is conferred by virtue of Section 81, 
Title 18 of the D. C. Code (1929), at page 163. This 
Court has jurisdiction on appeal from sentences of 
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said Court below, such authority contained in Section 
355 of Title 6 of the D. C. Code (1929), at page 68. 

STATEMENT OF THE CASE 

This cause came on to be heard upon an indictment 
in 12 counts. This appellant, together with two co¬ 
defendants was charged in counts 1, 3, 5, 7, and 9 re¬ 
spectively with being unlawfully, feloniously and 
knowingly concerned as owner, agent and clerk in man¬ 
aging, carrying on, promoting and advertising a cer¬ 
tain lottery, commonly known as and called the num¬ 
bers game; and on the same dates in counts 2, 4, 6, 8, 
and 10 respectively with his two co-defendants with 
feloniously and unlawfully selling to one Ned S. Best, 
a chance, right and interest in the drawing and obtain¬ 
ing of a prize to be drawn in a certain lottery, com¬ 
monly known as a policy lottery and numbers game; 
and on the last mentioned date in count 11 with hav¬ 
ing in his possession certain tickets, certificates, bills, 
slips, tokens, papers and writings, used and to be 
used, and adopted, devised and designed for the pur¬ 
pose of playing, carrying on and conducting a certain 
lottery, commonly known as and called the numbers 
game; and in count 12, with his co-defendants, from 
the first day of December, 1938 to the finding of the 
indictment with conspiring to commit offenses in 
violation of Sections 863 and 863A of the Code of Laws 
of the District of Columbia, as amended. 

In brief, on each of five dates with operating a lot¬ 
tery; on the same dates with selling a lottery ticket; 
on the last date with possession of tickets to be used 
in operating a lottery; and during the entire time with 
conspiring to do these same things. 

Upon the voire dire , at the request of the Govern- 
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ment the Court inquired of the prospective jurors 
whether any members of the panel seated in the box 
played the so-called numbers game within two years 
of that date. Six jurors answered in the affirmative 
and were excused for cause. To which an exception 
was duly noted. (R. 25.) 

The Government thereafter exercised eight peremp¬ 
tory challenges and the defendant exercised ten. 

At the conclusion of the Government’s opening state¬ 
ment defendant moved for a directed verdict which 
was denied and an exception duly noted. (R. 27.) 

Whereupon the Government produced the follow¬ 
ing witnesses who testified substantially as follows: 

George C. Deyoe, a police officer attached to the Vice 
Squad related his familiarity with the numbers law 
and the manner in which it was operated. (227, 28, 
29.) 

Ned S. Best testified that in the District of Colum¬ 
bia he made numbers plays with the co-defendant 
Rattley on December (1938) 12,14,15,17,19, 21, 22, 23, 
24, 26, 27, 28, 29, 30, 31, January (1939) 2, 3, 4, 5, 7. 
(R. 33-37.) 

On December 19 he observed Rattley walk over to 
a car driven by a lady later identified as the co-defend¬ 
ant Hall: 

On December 22 he observed Rattley approach the 
same car and give a package to an unidentified lady; 

On December 23 he observed Rattley walk over to 
the same car driven by Hall; he could not see whether 
Rattley got in; he followed Hall to the Town Tavern 
in Maryland; 

On December 24 he observed the co-defendant Hall 
at the Peace Cross; 

On December 26 he observed the co-defendant Hall 
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at the Peace Cross; she went to the rear of the Town 
Tavern and then came back and drove off; 

On December 27 he observed Hall drive up to the 
Town Tavern; an unidentified man came over to her, 
got a paper bag package and gave it to a man in a 
dark coupe; 

On December 28 he observed Rattlev enter Hall’s 
car and stay for two minutes; 

On December 29 he observed Rattley enter Hall’s 
car and stay for two minutes; 

On December 30 he observed Rattley enter Hall’s 
car and stay for two minutes; 

On December 31 he observed Rattley enter Hall’s 
car and stay for two minutes; 

On January 3,1939 he observed Rattley put a brown 
paper bag package in Hall’s car; 

On January 4, 1939 he observed Rattley put a simi¬ 
lar package in Hall’s car; 

On January 5, 1939 he observed Rattley walk over 
to Hall’s car but could not tell whether he got in or 
not; 

On January 6, 1939 at the Town Tavern he observed 
Hall drive up. Two colored men drove up in a second 
car and approached her car; she gave a package to 
one of them who in turn gave it to a white man in a 
third car. He could not identify the driver of the 
third car. 

Witness further testified that he at no time had anv 

•> 

transaction with appellant; that he had never seen ap¬ 
pellant at any time when he was making these number 
plays. (R. 40.) 

Whereupon appellant moved the Court to strike 
from the record all of the witness’ testimony insofar 
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as he was concerned, which motion was overruled and 
an exception duly noted. (R. 39.) 

Halcott A. Bradley a member of the Police Depart¬ 
ment since December 1, 1938 testified that on various 
of the aforementioned dates he observed Rattley ap¬ 
proach Hall’s car and give her a paper package; he 
corroborated the various acts of Hall at the Peace 
Cross and Town Tavern as related by the witness 
Best. 

Witness further testified that he did not know the 
contents of any of the packages he saw (R. 46.) On 
some occasions it was brown and on one it was white. 
(R. 46.) 

Witness further testified that on January 6, 1939 he 
positively did not see appellant in the District of Col¬ 
umbia and that at no time or place between December 
1 and February 1 (period of time covered by the in¬ 
dictment) did he ever see appellant at all. (R. 46.) 

(That appellant’s counsel addressed the Court and 
objected to a method of examination employed by the 
Assistant United States Attorney, whereupon the 
Court answered Counsel and said, “I am not here to 
have a lecture.” Appellant moved the Court to with¬ 
draw a juror and declare a mistrial because of such 
remark, which the Court refused to do; and an ex¬ 
ception was duly noted.) (R. 49-50.) 

Whereupon appellant moved that all of the wit¬ 
ness’ testimony be stricken insofar as he was con¬ 
cerned. Which motion the Court denied and an ex¬ 
ception thereto duly noted. (R. 50.) 

George C. Deyoe resumed the stand and testified that 
on December 27, 1938 he observed Hall drive into the 
Town Tavern Inn, observed two colored men drive up 
and walk over to her car and receive a white package; 
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, saw appellant drive up and receive from the colored 
man 2 or 3 packages including the one Hall had given 
him; that this defendant followed a certain route in 
Maryland traveling 60 to 65 miles an hour. (R. 50-51.) 

(Whereupon appellant moved that the testimony as 
i to speed be stricken on the ground that it was only 
i stated to be prejudicial and immaterial to the offense 
i charged. Which motion was denied and an exception 
duly noted R. 51.) 

, Witness further testified that on January 6, 1939 he 
went to the office of United States Commissioner Turn- 
age and swore to three separate arrest warrants for 
this defendant and his co-defendants, all being iden¬ 
tical except for the name. 

That on January 7 he marked certain coins and gave 
them to officer Best; that later in the day in company 
with other officers he observed the co-defendant Hall 
and followed her in a police car to the Town Tavern 
Inn; that Hall gave a package to a certain person not 
this defendant and drove away; that shortly thereafter 
appellant drove up and received such package from 
that person and drove away; that appellant pursued a 
certain route and when stopped for a stop sign was 
placed under arrest by Deputy Marshal Ward who was 
in possession of the warrant of arrest sworn to by wit¬ 
ness; that en route to Police Headquarters appellant 
threw certain paper slips out of the window which wit¬ 
ness recovered; that at Police Headquarters certain 
i money and a pad was taken from appellant. 

A certain pad was identified by the witness as the 
pad taken from appellant which contained certain writ¬ 
ten notations; the witness was thereupon permitted to 
testify that with respect to certain notations he did 
not know their meaning, but that with respect to other 
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notations they were numbers plays; that he identified 
them as numbers plays because the numbers slips were 
written by other number writers since the new law. 
All of which was over the objection and exception of 
this defendant. (R. 53-54.) 

Over the further objection and exception of appel¬ 
lant witness was permitted to testify that certain slips 
of paper were those thrown out of the arresting offi¬ 
cer’s automobile by appellant and that the written no¬ 
tations thereon were numbers plays. (R. 54-55.) 

Upon objection by appellant the witness was in¬ 
structed by the Court to testify only of his personal 
knowledge; immediately thereafter and in response to 
the same question propounded by the Assistant United 
States Attorney the witness stated that certain pack¬ 
ages were taken out of appellant’s car and upon 
further examination stated he did not see it done; 
whereupon appellant moved the Court to declare a 
mistrial because of witness stating hearsay informa¬ 
tion in the face of the Court’s order to testify only 
of personal knowledge. Which motion the Court de¬ 
nied; and instructed the jurv to disregard the same. 
(R. 55-56.) 

Charles H. Ward was called as a witness for the 
Government and testified substantially as follows: 

That he was a Deputy United States Marshal; that 
he received the arrest warrant for this defendant and 
accompanied witness Deyoe; 

Witness testified substantially as did Deyoe; and 
identified certain papers as those thrown out of the 
automobile by apellant; which slips were admitted in 
evidence over the objection and exception of defend¬ 
ant. (R. 60.) 

The Government then offered in evidence the war- 
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rant of arrest for appellant. Appellant objected and 
moved to contravert and quash it on the ground that 
there was not a single fact set forth in the warrant 
or supporting affidavit to show probable cause; and 
that from the witness’ testimony (Deyoe’s) he was 
possessed of no facts to show probable cause. Which 
objection and motion were overruled and the warrant 
admitted in evidence. (R. 61-63.) 

The witness thereupon further identified certain 
books as being similar to ones taken out of a bag in 
appellant’s car; that all of the bags in appellant’s car 
were closed and the contents thereof could not be told 
until they had been opened. (R. 64-65.) 

Whereupon defendant noted an exception to all of 
the foregoing testimony. (R. 67.) 

Paul Little was called as a witness and testified 
substantially as follows: 

That he was a member of the Police Department, 
that on December 27, 1938 at the Peace Cross he ob¬ 
served Hall drive up a short distance beyond the Town 
Tavern; that 2 colored men walked up to her car, re¬ 
ceived a package from her and delivered it to appel¬ 
lant who drove along a certain route; 

That on January 7, 1939 he, Deyoe and Ward fol¬ 
lowed Hall to the Town Tavern; saw her give a pack¬ 
age to a white man who in turn gave it to appellant 
who arrived a few minutes later. They then followed 
him and in the District of Columbia when defendant 
stopped for a stop sign Deputy Marshall Ward ex¬ 
hibited the arrest warrant and placed appellant under 
arrest. Whereupon they drove to Police Headquarters. 

The witness described certain books he took as “new 
unused numbers books.” The jury was instructed to 
disregard such statement; but the Court permitted 
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them to be displayed to the jury; to which an exception 
was duly noted. (R. 67-69.) 

Whereupon over the objection and exception of the 
appellant witness was permitted to testify that over 
a period of five years his duties required him to par¬ 
ticipate in many numbers cases and that books similar 
to those “unused ones” were used in the numbers 
business for writing numbers. (R. 69-70.) 

Witness further identified a bag and its contents as 
being the same taken from appellant’s automobile. 
Upon cross-examination he stated that some were 
dated and some were not; some slips bore his initials 
and some did not; as to those which did not he could 
not say they were in the bag at the time he took it out 
of appellant’s car. Whereupon all of the slips were 
admitted in evidence. 

To all of the foregoing appellant noted an exception. 
(R. 71-78.) 

It was noted that all of witness’ testimony and all 
details thereof including the search and seizure was 
subject to appellant’s exception. (R. 78.) 

The witness then testified that the slips were num¬ 
bers slips and represented number plays, to which 
appellant further excepted. (R. 78.) 

Over the further exception of appellant witness 
further testified that when numbers plays are written 
there are other impressions made of which one is given 
to the player and one retained by the writer. (R. 79- 
80.) 

Witness further testified that the contents of the 
paper bags taken from appellant could not be ascer¬ 
tained until the bags were open and examined. (R. 82.) 

Whereupon the Assistant United States Attorney in 
an attempt to explain the absence at the trial of the 
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Alcoholic Tax Unit, Inspector Sweeney asked the wit¬ 
ness why Sweeney was there .(at the time of the ar¬ 
rest) and the witness responded that Sweeney’s car 
was in better shape and was used because they knew 
by reputation that appellant was a right fast driver. 
(R. 88.) 

At which point appellant moved the Court to with¬ 
draw a juror, which motion was overruled and an ex¬ 
ception noted. (R. 88.) 

Samuel R. Smith testified as to the transfer of a 
package from Hall to the colored man to appellant, on 
December 27 at Town Tavern. Witness further testi¬ 
fied that on January 7, 1939 at Town Tavern Hall de¬ 
livered a package to an unidentified man who later 
gave it to appellant. 

This appellant moved that all of the witness’ testi¬ 
mony be stricken which -was denied and an exception 
noted. (R. 92.) 

After similar testimony the Government rested. 

This appellant offered in evidence a “Stipulation” 
entered into between his counsel and the attorney for 
the United States, which set forth the testimony which 
would be given by the United States Commissioner who 
issued the warrants of arrest if he were present. 
(R. 97.) 

The Court permitted part to be read and the re¬ 
mainder not to which an exception was duly noted. 
(R. 98.) 

The part admitted set forth that affidavit of George 
i Deyoe upon which the warrant was issued was the 
only writing executed by him. The part rejected set 
forth that the said affidavit was the only writing 
i executed in application for the warrant. (R. 99-100.) 

Whereupon the -warrants and supporting affidavits 
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were admitted in evidence and are set forth on pages 
100-102 of the Record. 

Whereupon the defense rested. 

Whereupon appellant renewed his motions ;made 
during the trial. The Court overruled all motions 
stating it did not find it necessary to pass on the 
validity of the warrant of arrest on the authority 
of Bennett, et al. v. United States, decided February 
27, 1939 in the United States Court of Appeals of the 
District of Columbia. The Court stated that in the 
past its custom was to hear motions to suppress if 
filed or to permit the issue to be raised at the trial if 
not filed in the discretion of trial counsel. (R. 102.) 

After a discussion as to prayers the Court delivered 
its charge to the jury. (The full charge commences 
on R. 116.) 

At the conclusion thereof this appellant noted his 
exception to the Court’s entire charge and particularly 
certain specific parts wherein the Court instructed the 
jury that if they find the facts true, appellant was 
guilty, but on each occasion refrained from stating 
that if the facts were not found to be true appellant 
was not guilty. 

The Court permitted all the evidence with the excep¬ 
tion of the warrant and the “Stipulation” to be taken 
to the jury room to which appellant duly noted an 
exception. (R. 116.) 

ASSIGNMENTS OF ERROR 

1. The Court erred in ruling that it was precluded, 
upon objection to the evidence, from considering the 
validity of the warrant of arrest, the validity of the 
search, and the admissibility of the evidence so seized. 

2. The Court erred in excusing for cause jurors who 
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had played numbers within two years, which resulted 
in the Government exercising more peremptory chal¬ 
lenges than allowed by law. 

3. The Court erred in refusing to withdraw a juror 
and declare a mistrial after the witness Little testified 
that appellant by reputation was a fast driver. 

4. The Court erred in not striking from the record 
the testimony of the various police officers insofar as 
appellant was concerned. 

5. The Trial Court’s charge to the jury was incor¬ 
rect, not founded upon the evidence and prejudicial. 

6. The Court erred in refusing to declare a mistrial 
after stating to appellant’s counsel the Court “was not 
present here to have a lecture.” 

7. The conduct of the Court throughout the entire 
trial was prejudicial to the rights of appellant. 


SUMMARY OF ARGUMENT 
I 

The Court should have considered the validity of 
the warrant and the admissibility of the evidence 
seized in the execution thereof upon objection by ap¬ 
pellant, for the reason that an objection to the evidence 
may be raised at the trial without prior motion to sup¬ 
press where the evidence is uncontroverted that there 
is a violation of the Fourth Amendment; the evidence 
herein was uncontroverted that there were no facts 
showing probable cause, resulting in an uncontro¬ 
verted violation of the Fourth Amendment; the war¬ 
rant of arrest was illegally issued; the past policy of 
the Court was to permit an attack on the warrant with¬ 
out the filing of a Motion to Suppress. 
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II 

The Court summarily excused for cause upon the 
request of the Government those jurors who had played 
the numbers within two years of the trial. There was 
no further questioning of the jurors nor was any 
specific reason advanced therefor. It was done on the 
apparent presumption that the jurors were prejudiced 
against the enforcement of the numbers law and would 
not render a fair and impartial verdict. Prejudices and 
opinions relative to the crime itself do not form the 
basis for challenge for cause if the juror is otherwise 
able to render a fair and impartial verdict based on the 
evidence. The Court made no effort to ascertain this. 
This resulted in more peremptory challenges for the 
Government than the law permits. 

III 

The character, reputation and habits of a defendant 
can only be put in issue by the defendant himself, and 
a comment by the Government witness on direct exam¬ 
ination that the defendant had a reputation for fast 
driving was prejudicial. 

IV 

The numbers plays were never directly connected 
with appellant; nor were the numbers plays connected 
with the delivery of the various packages, and in view 
of the lack of knowledge of the contents of the various 
packages the testimony relative thereto was inadmis¬ 
sible. 

V 

The Court charged that the failure of the appellant 
to testify was because he was availing himself of a 
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Constitutional right not to do so. That is not the law. 
A defendant in a criminal case has the privilege of re¬ 
questing to testify which is provided for in an Act 
of Congress which removed a disability from so doing. 
The Court emphasized explanations of possession when 
there were no such issues in the case and commented 
on the failure of a member of a conspiracy from testi¬ 
fying, all of which resulted in an unfair co mm ent on 
the failure of appellant to testify. 

VI 

The Court was unnecessarily sarcastic in telling ap¬ 
pellant’s counsel that the Court was not present to hear 
a lecture, during a time when counsel was respectfully 
registering an objection. 


VII 

That during the course of the entire trial the conduct 
and attitude of the Court was not impartial and was 
pointed so as to unlawfully prejudice the appellant and 
deprive him of a fair and impartial trial. The attitude 
of the Court is reflected in a series of acts which are 
numerically listed in the argument hereinafter. 

ARGUMENT 

I 

: The Court erred in ruling that it was precluded, 
upon objection to the evidence, from considering the 
validity of the warrant of arrest, the validity of the 
search and the admissibility of the evidence so seized. 

The argument hereunder will be presented as fol¬ 
lows: 
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A. An objection to the evidence may be raised at 
the trial without prior motion to suppress where the 
evidence is uncontroverted that there is a violation 
of the Fourth Amendment. 

B. The evidence herein was uncontroverted that 
there were no facts showing probable cause, resulting 
in an uncontroverted violation of the Fourth Amend¬ 
ment. 

C. The warrant of arrest was illegally issued. 

D. The past policy of the Court was to permit an 
attack on the warrant without the filing of a Motion 
to Supress. 

PRELIMINARY STATEMENT 

The assignment is specifically set forth on Page 102 
of the printed record where on a renewal of defendant’s 
motions the following appears: 

“The Court overruled all the motions made on 
behalf of the three defendants stating it did not 
find it necessary to pass on the validity of the 
arrest warrants, since the case of James Bennett 
and Eula Mae Bennett v. United States, decided 
February 27, 1939, (67 W. L. R. 734, 736) in the 
United States Court of Appeals for the District 
of Columbia precluded it from considering during 
the trial the legality of the seizure of the various 
exhibits.” No motion to suppress having been 
filed. 

And on Page 105 of the Record the Court stated: 

“I make my ruling on the Bennett case.” 

To all the testimony as to the arrest of appellant 
the search and seizure and the admission of the seized 
evidence appellant duly noted his objections and on 
Page 61 of the Record when the warrant was offered 
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i in evidence appellant objected and moved the Court 
to quash it on the following grounds: 

1. The affidavits failed to show probable cause. 

2. The uncontroverted testimony of the Government 
itself clearly showed there was no probable cause on 
personal knowledge. (The warrant and affidavit is set 
forth in full on page 100-102 of the Record.) 

Which contentions, as aforesaid, the Court refused to 
pass on. 

The Court further stated that its custom in the past 
i was to hear motions to suppress evidence prior to trial, 
if such motions were filed, or to allow counsel in their 
discretion, to raise the issue at the trial if such motions 
were not filed prior to that. (R. 102.) 


An objection to the evidence may be raised at the 
trial without prior motion where the evidence is uncon¬ 
troverted that there is a violation of the Fourth 
Amendment. 

Direct authority for this statement is Agnello v. 
United States, 269 U. S. 20, 46 S. Ct. 4, 70 L. Ed. 145. 

Despite the apparent conflict, this case is not incon¬ 
sistent with Bennett, et al. v. United States (supra) 
decided by this Court, nor with Segurola v. United 
States, 275 U. S. 106, 48 S. Ct. 77, 72 L. Ed. 186, the 
authority therefore. 

The Segurola case is founded on the two leading 
cases on the subject which are Adams v. Neiv York, 
192 U. S. 585, 24 S. Ct. 372, 48 L. Ed. 575 and Weeks v. 
United States, 232 U. S. 383, 34 S. Ct. 341, 58 L. Ed. 
652. 

In the Agnello case these two cases are cited by the 
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United States Government in its argument on page 26 
of the U. S. Report and alleges that the defendants 
knew of the evidence, had opportunity to move for its 
return, but contented themselves with objecting to its 
admission in evidence in violation of the doctrine cited 
in the said two cases. 

The Court passing directly on this contention on 
page 34 said: 

“... The Government contends that, even if the 
search and seizure were unlawful, the evidence 
was admissible because no application on behalf 
of defendant was made to the Court for the re¬ 
turn of the can of cocaine. The reason for such 
application where required, is that the Court will 
not pause in a criminal case to determine col¬ 
lateral issues as to how the evidence was obtained. 
See Adams v. New York, 192 U. S. 585, 594, affirm¬ 
ing 176 N. Y. 351. But in this case, the facts 
disclosing that the search and seizure violated 
the Fourth Amendment were not in controversy. 
. . . Where, by uncontroverted facts, it appears 
that a search and seizure were made in violation 
of the Fourth Amendment, there is no reason why 
one whose rights have been so violated and who 
is sought to be incriminated by evidence so ob¬ 
tained, may not invoke protection of the Fifth 
Amendment immediately and without any applica¬ 
tion for the return of the thing seized. ‘A rule 
of practice must not be allowed for any technical 
reason to prevail over a constitutional right.’ 
Gouled v. United States, 255 U. S. 298, 313.” 


The Agnello case affirmed the doctrine of Adams v. 
New York and Weeks v. United States; and in the Se- 
gurola case in citations all three were affirmed. In 
the Segurola case no objection was made to the evi¬ 
dence or testimony of the officers on the ground of il- 
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legal search and seizure but after the evidence was 
admitted as an afterthought, later in the trial, such mo¬ 
tion was made, which, the Court held, came too late. 
The Bennett case did not therefore conflict with either 
of these cases. 

It is therefore apparent that the rule is to be in¬ 
voked where there is an issue created, necessitating a 
collateral hearing; but where the facts are not in con¬ 
troversy and a violation of the Fourth Amendment 
appears it may be taken advantage of for the first 
time at the trial by objection to the admission of the 
evidence. 

“B” 

The evidence herein was uncontroverted that there 
were no facts known to the officer to show probable 
cause and resulted in a violation of the Fourth Amend¬ 
ment. 

The record is uncontroverted that officer Deyoe made 
the only affidavit in support of the warrant of arrest. 

It is uncontroverted by Deyoe himself that the only 
fact known to him of personal knowledge was that 
on December 27, 1938 he observed the co-defendant 
Hall at Town Tavern Inn hand a white package to a 
colored man who in turn gave that package and one 
or two others to appellant who arrived a short time 
later. Thereafter on January 6, 1939 he went to the 
office of United States Commissioner Turnage and 
swore to the arrest warrants. (R. 50-51.) 

The contents of these packages were not known to 
Deyoe. 

It hardly needs argument that these facts, which 
were the only ones known to Deyoe do not constitute 
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probable cause that appellant was promoting a lottery, 
selling lottery tickets and possessing lottery tickets. 

Insofar as Officer Deyoe was concerned there was 
nothing illegal in Hall’s delivery of a paper package 
to appellant through the medium of a colored man, 
he having no knowledge whatsoever as to the contents. 

It is therefore obvious and not in controversy that 
there were no facts known to Deyoe to constitute 
probable cause, and therefore no controversy that 
there was a violation of the Fourth Amendment. 
{Agnello v. United States, (supra.) 

The Court, therefore, should have refused to admit 
in evidence the fruits of the execution of the illegal 
warrant. 

It will be argued by the Government that at the 
time of the arrest, Deyoe had probable cause to arrest. 

Facing this issue squarely the only additional facts 
known to Deyoe between the time he procured the 
warrant and the time of its execution was an identical 
situation: the delivery of a package, contents unknown, 
from Hall to appellant through the medium of an 
unidentified white man. 

This, of course, adds nothing. The only other pos¬ 
sible evidence was what he could have learned from 
his fellow officers.—No such testimony in the Record. 

In Bolt v. United States, 2 Fed. (2) 922, 55 App. 
D. C. 120, this Court had occasion to pass on a similar 
situation and said in part: 

“The Court erred in permitting the two police 
officers to testify as to what was said to them by 
an unidentified informant, out of the presence of 
plaintiff in error. This was hearsay evidence and 
highly prejudicial. 

“Where, as here, a citizen has conducted him- 
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self in a peaceable and orderly manner, it is not for 
police officers to assume guilt, and without a war¬ 
rant make an arrest and search, and seize a wea¬ 
pon. Since the statement of the unidentified man 
was inadmissible, as already found, it could not 
have justified the arrest, and no other circum¬ 
stance even tended to afford such justification.’’ 

The evidence was clear and uncontroverted that the 
officer was possessed of no facts showing probable 
cause and that the arrest of the appellant was clearly 
in violation of the Fourth Amendment. 


“C” 

The warrant of arrest was invalid 

There was not a single statement of fact therein 
contained to show probable cause, 
j This Court passed upon the sufficiency of such affi¬ 
davits in SchencJcs v. United States, 2 Fed. (2) 185, 
55 App. D. 0. 84, wherein it stated in part: 

j “If the peace officer has reason to believe and 
does believe that a search or seizure ought to be 
made, he should state in his affidavit the facts 
which led him to that conclusion, and which were 
known to him of his own knowledge. If he has no 
first-hand information as to material facts, but 
has been informed by another as to facts or con¬ 
ditions which would justify the issuance of proc¬ 
ess for search or seizure, the officer should secure 
the informer’s affidavit positively alleging of the 
latter’s own knowledge the existence of such facts 
and conditions.” 

“The Constitution is paramount, and the courts 
icill not permit the evasion of the Constitution 
by validating ivrits issued on sworn declarations 
ivlrich literally comply with the terms of the 



21 


statute, but which fail to establish probable cause, 
inasmuch as they state the facts on information 
and belief or state conclusions of fact or of law 
instead of positively alleging the material facts.” 
(Citations.) (Italics supplied.) 

“We must hold therefore, that affidavits or de¬ 
positions . . . which go no further than to allege 
conclusions of law or of fact . . . are insufficient 
to support a search warrant, and any search war¬ 
rant issued on such affidavits or depositions is 
invalid. (Citations.) 

“As the search warrant was illegally issued, 
the articles and things seized thereunder were 
taken in violation of defendant’s Constitutional 
rights, and the admission of them over objection 
as evidence against her was error.” 

In United States v. Gcikey, 32 Fed. (2) 793 (D. C. 

X. Y.), it was held that under the Fourth Amendment : 

“. . . the commission of a crime must be shown 
by facts positively stated before a commissioner 
has jurisdiction to issue a warrant of arrest. . . . 
The ‘oath or affirmation’ required is of facts, not 
opinions or conclusions. ... A Complaint not 
based upon the complainant’s personal knowledge 
and unsupported by other proof, confers no juris¬ 
diction upon the Commissioner to issue a warrant. 

“In this case there is not any claim that the 
immigration officer, who made the complaint, had 
any personal knowledge of the commission of the 
crime charged, or any other crime. . . . This lack 
of personal knowledge was admitted at the hear¬ 
ing. The Complaint therefore becomes nothing 
more than a statement of the commission of a 
crime, based upon hearsay. Although made upon 
the positive oath of complainant, it is in reality a 
complaint based upon information and belief and 
no more. The positive averments of an official 
as to facts not within his personal knowledge may 
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be enough to protect a Commissioner, but they 
should not be sufficient to confer jurisdiction, in 
violation of the Constitution and the numerous 
decisions of the Courts. The complaint must, 
therefore, be held insufficient.” 

It is therefore respectfully submitted that the affi¬ 
davit herein stated no facts whatsoever to show prob¬ 
able cause, only literally complied with the terms of 
the statute by setting forth conclusions of law, not 
based upon personal knowledge, and, therefore, the 
warrant was illegally issued. 

“D” 

The past policy of the Court was to permit an attack 
on the warrant without the filing of a motion to sup¬ 
press. 

In Bennett, et al. v. United States, decided Febru¬ 
ary 27, 1939, 67 W. L. R. 734, and the memorandum 
on the petition for hearing on page 736, this Court 
held that where it was the established practice of the 
Trial Court not to hear Motions to Suppress prior to 
trial a failure to file such motion did not preclude the 
defendant from raising the issue at the trial where no 
such motion was filed. 

Such holding by this Court is unquestionably sound. 

The Trial Court herein frankly stated that prior to 
the Bennett case its custom was to permit counsel to 
either file a motion to suppress or object to the evi¬ 
dence as thev in their discretion mav determine. 

•> •• 

It is therefore respectfully submitted that the Court 
erred in changing its policy at a time when the appel¬ 
lant could do nothing about it. 

In the Bennett case the Trial Court refused to grant 
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an opportunity before trial expressly; in the instant 
case the Trial Court changed its custom at the trial, 
and thereupon provided no opportunity to raise the 
issue in advance of trial. 

Upon this question of law of procedure, there is a 
varied practice among the Trial Justices in the District 
Court. Appellant therefore respectfully states that the 
same rule on the exception should be applied to him 
as in the Bennett case. 

It is therefore respectfully submitted that the Court 
should have passed upon the invalidity of the arrest, 
the invalidity of the search and seizure and should have 
sustained appellant’s objection to the admission in evi¬ 
dence of the things so seized. 

II 

The Court erred in excusing for cause jurors who had 
played numbers within two years, which resulted in 
the Government exercising more peremptory chal¬ 
lenges than allowed by law. 

At the request of the Government (R. 25) the Court 
inquired “Has any member of the panel as now seated 
in the box played the so-called numbers game within 
two years of this date?” Six jurors who answered in 
the affirmative were summarily excused for cause. 

The Court made no effort whatsoever to determine 
whether or not these jurors could render a fair and 
impartial verdict based solely on the evidence. 

The only reason such jurors were excused was be¬ 
cause of a presumed prejudice or opinion relative to 
the enforcement of the “numbers” law. 

This doctrine has been specifically rejected by the 
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Courts. Appellant respectfully presents several such 
adjudications. 

“Parties have a right to be tried by an impartial 
jury. This does not mean that they have a right 
to have jurors who have no prejudices or no opin¬ 
ions as to the policy of enforcing the laws.” 

United States v. Noelke, 1 Fed. 426, 434 (C. C. S. 

D. N. Y.) 

This case was followed in United States v. Borger, 
7 Fed. 193 (C. C. S. D. N. Y.) where a defendant was 
charged with operating a lottery. A juror asserted 
his prejudice against the business to such extent that 
he would give the defendant’s testimony less weight 
than a prosecuting witness’ testimony if a question of 
veracity should arise. But otherwise he felt he could 
render a fair verdict on the evidence. From a denial 
of a challenge for cause, the defendant appealed. It 
was affirmed on the ground that such prejudice was one 
against the crime and as such does not affect the suffi¬ 
ciency of a juror. 

In Ungerlcider v. United States, 5 Fed. (2) 604 
(C. C. A. 4th) the Court held that persons contributing 
to Anti-Saloon League were not disqualified as jurors 
jn a prosecution for conspiring to violate the National 
Prohibition Act; where each of them stated that he 
could and would give as fair consideration to such a 
case as to one charged with breach of any other statute. 
(Italics supplied.) 

In Beatty v. United States, 27 Fed. (2) 323 (C. C. A. 
6th) the Court said: 

“A question may be asked if any of the jury 
were members of organizations engaged in sup¬ 
pression of the particular crime for which the 
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defendant is charged; but such membership, if it 
does not apply to the instant case, is no ground for 
challenge for cause but only to serve the defendant 
as a basis for the exercise of his peremptory chal¬ 
lenges/ ’ Citing Remus v. United States, 291 Fed. 
501. 

To the same effect is Corley v. State, 162 Ark. 178, 
257 S. W. 751, Arkansas. 

The point was succinctly stated by the Court in Page 
v. State, 115 Tex. Cr. R. 605, 27 S. W. (2) 219 wherein 
it said: 

“It (a written statement) is sufficient to show 
a bias of the juror in favor of the prohibition law 
and a prejudice against liquor law violators. This 
is not sufficient to disqualify the juror, where the 
juror, as in this case, answered that he had no 
prejudice against the defendant, nor against 
people charged with violation of the liquor law, 
nor any opinion that would affect his verdict.” 

In State v. Swain, 180 La. 20, 156 So. 162 the Court 
said: 


“Juror is considered ‘impartial’ when he is 
neither biased in favor nor prejudiced against 
accused, when he has not formed or expressed 
an opinion as to the guilt or innocence of accused, 
and when he entertains no conscientious scruples 
which would prevent his carrying the law into 
effect.” 

And as to the presumptions applied to jurors, in 
State v. Dean, 274 X. W. 817, 65 S. Dak. 433 the Court 
stated: 

“The fact that these jurors stated, upon exam¬ 
ination by counsel for appellant, that they had 
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a personal prejudice against the use of a gun 
in defense against a physical assault by one un¬ 
armed would not refute the presumption of their 
honesty in stating that they would consider the 
, facts of the case impartially according to the in¬ 
structions on the law as given by the Court.” 

; Again in Elkins v. State, 233 Pac. 491, (Okla.), Feb. 
14,1925, the Court stated: 

“A mere partial opinion or impression does not 
disqualify him if it be apparent that such partial 
opinion or impression will not influence the juror 
in finding a verdict. 

i “On juror’s voire dire examination, Court 
should resolve all doubts as to competency of 
juror in favor of accused.” 

In Garvey v. Michaud, 184 At. 712 (Vermont), May 
5, 1936), the Court held: 

“The competency of a juror will be presumed 
until the contrary is shown; and the burden is upon 
the challenging party to establish the disqualifica¬ 
tion of the juror.” 

In further support of the foregoing propositions of 
law appellant submits the following: 

Kelley v. City Council of City of Evanston, 1 A. 

(2nd) 185 R. I. (August 5,1938). 

Shaddix v. State, 90 Tex. Cr. R. 431, 235 S. W. 

602. 

Moore v. City of Wichita, 189 P. 372, 106 Kans. 

636. 

Appellant respectfully submits that the Trial Court 
erred in summarily excusing for cause upon Govern¬ 
ment challenge the said six jurors upon the apparent 



27 


presumption as to their prejudices or opinions and 
without any effort whatsoever to determine their par¬ 
tiality or lack thereof. 

The action of the Court resulted in the Government 
exercising fourteen challenges whereas the statute 
allows but ten. (Title 6, Section 367 D. C. Code 1929.) 

The proposition, as a principle of law, is set forth 
in Searle v. Roman Catholic Bishop, 203 Mass. 493, 
89 N. E. 809, wherein it was held that a ruling by which 
all persons of a certain religious faith are excluded 
from the panel at the plaintiff’s request renders his 
right of peremptory challenge relatively more valu¬ 
able, and the defendant’s similar right relatively less 
valuable, for the defendant is prejudiced by such an 
error, since no error which effects a party’s right of 
peremptory challenge can be considered harmless. 

It is therefore respectfully submitted that the Court 
erred in summarily excusing the jurors for cause. 

Ill 

The Court erred in refusing to withdraw a juror and 
declare a mistrial after the witness Little testified that 
appellant, by reputation was a fast driver. 

The Government attempted to explain the presence 
of an Alcohol Tax Unit Inspector and asked the wit¬ 
ness why he was there. The witness responded it was 
because they were using a car assigned to him. And 
then stated further the police needed a fast car because 
they knew, by reputation, that the defendant was a 
fast driver. 

It is a fundamental principle of law that unless the 
accused has introduced evidence of good character, 
the prosecution cannot introduce evidence of his bad 
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character and habits as part of its case. ( Gordon v. 
United States, 254 Fed. 53.) 

In a prosecution for murder, evidence of the Gov¬ 
ernment that defendant’s reputation for peace and 
quiet and for taking liquor was bad was prejudicial 
and reversible. ( Shorter v. Commonwealth, 252 Ky. 
472.) 

In Fish v. United States, 215 Fed. 544, 551 (C. C. A. 
1st), it was held that evidence of the defendant’s pro¬ 
pensity to commit crime was inadmissible. 

In Hazleton v. United States, 293 Fed. 384 (C. C. A. 
9th), there was a liquor prosecution. The Court ad¬ 
mitted evidence by the police officer that he had ar¬ 
rested the defendant, charged her with disorderly con¬ 
duct for which she was convicted. 

On appeal this was held to be prejudicial, the Court 
stating: 

“. . . but it was very prejudicial to allow the 
prosecution, as part of its case in chief, to intro¬ 
duce evidence of a plea of guilty of an apparently 
collateral offense. The evidence was not admis¬ 
sible as affording a legal inference of guilt of the 
crime for which defendant was being tried, and 
clearly its effect must have been to impress the 
minds of the jurors with the belief that the de¬ 
fendant was a woman of had tendencies and un - 
worthy. (Italics supplied.) 

“For the reason, therefore, that the reception 
of the evidence conflicted with the firmly rooted 
rule that the prosecution may not initially assail 
defendant’s character, the judgment must be re¬ 
versed. ...” 

To like effect is State v. Levitt, 278 Mo. 372, 213 
S. W. 1008. 

Appellant respectfully submits that the question of 
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fast driving of an automobile was no issue in this 
case. The evidence reveals that defendant had stopped 
at a stop sign when arrested. 

The implications of such statement are prejudicial. 
The Court made no effort to explain it to the jury 
but merely overruled appellant’s motion. 

Fast driving would imply reckless driving. Reck¬ 
less driving is a crime and its severity stressed by 
the Supreme Court of the United States in Colts v. 
District of Columbia, 282 U. S. 63, 51 S. Ct. 52, 75 L. 
Ed. 177, which was an appeal from this Court. 38 
Fed. (2) 535, (59 App. D. C. 224.) 

It put in issue appellant’s reputation and habits. 
It tended to import a propensity to violate the speed 
law’s. It tended to show he was a man of bad ten¬ 
dencies. (Hazleton v. United States, supra). 

This, the courts have stated, cannot be done. 

It is respectfully submitted that the Court erred in 
admitting evidence assailing the reputation and char¬ 
acter of the accused. 


IV 

The Court erred in not striking from the record the 
testimony of the various police officers insofar as ap¬ 
pellant was concerned, more specifically as follows: 

A. The evidence as to numbers plays with Rattley. 

B. The delivery of packages, contents unknown, by 
Rattley to Hall. 

C. The delivery of packages, contents unknown, 
from Hall to appellant through the medium of other 
persons. 
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“A” 

The Court permitted all of the evidence as to the 
numbers plays with Rattley by Officer Best to be ad¬ 
mitted against the appellant. 

There is not a scintilla of evidence that any of the 
plays made by Best with Rattley were in any wise con¬ 
nected with appellant. True, there was evidence as to 
number plays with Rattley. But there the evidence 
stops. There followed, as will be seen in “B” and 
“C” immediately hereafter, that there was a series of 
delivery of packages with unknown contents, which 
amounted at most to a presumptive suspicious circum¬ 
stance. But at no time were the numbers plays made 
with Rattley connected with the packages he gave to 
Hall or the packages Hall gave for delivery to appel¬ 
lant. It was admitted that the contents of these pack¬ 
ages could not be determined; nor was there any evi¬ 
dence that Rattley made numbers plays with other 
persons. 

It is submitted that the evidence as to numbers plays 
should have been stricken. 

“B and C” 

The Court erred in admitting in evidence the delivery 
of various packages from Rattley to Hall and for de¬ 
livery to Smith on two of these occasions. 

It is admitted in the Record by all the officers that 
at no time upon the delivery of any of these packages 
to Hall or appellant were the contents thereof known. 

The admission in evidence of delivery of packages 
on the street with no proof of the contents of the pack¬ 
age has been held to be error. 
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Gart v. United States, 294 Fed. 66 (C. C. A. 8th), 
and authorities cited therein. 

In that case the defendant was charged with a sale 
of narcotic drugs. The evidence tended to show a de¬ 
livery of the package on a street. The Court admitted 
evidence that at another time and place the defendant 
delivered a package on the street to another person 
the contents of this package not being shown. On 
appeal, it was held to be error and the conviction re¬ 
versed. This question presented the sole ground of 
appeal, and the Court presented an excellent review 
of the authorities. 

It is therefore respectfully submitted that the admis¬ 
sion in evidence of the delivery of the packages with 
unknown contents as against appellant was erroneous. 
The Court, therefore, should have granted appellant’s 
various motions to strike the testimony insofar as he 
was concerned. 


V 

The Trial Court’s charge to the jury was incorrect, 
not founded upon the evidence and prejudicial. 

1. The Court instructed the jury as follows: 

“Now the defendants have not testified in this 
case. That is entirely their right under the Con¬ 
stitution. A person .may testify or not, as he 
pleases, in a criminal case. If he does not testify, 
you must not draw any presumption or unfavor¬ 
able inference against him or her because he has 
merely availed himself of his Constitutional right.” 

That is not the law. 

The Supreme Court in Bruno v. United States, de¬ 
cided December 4, 1939, reported in Volume 60, No. 3, 
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advance sheets of the S. Ct. Reporter at page 198, 200 
recited the law to be as follows: 

“That Act (28 U. S. C. A. Sec. 632) freed the 
accused in a federal prosecution from his common 
law disability as a witness. But Congress coupled 
his privilege to be a witness with the right to have 
a failure to exercise the privilege not tell against 
him.” 

The Court conveyed to the minds of the jury that 
in refusing to testify, appellant was hiding behind a 
constitutional right. That was not true. 

It was presented to the jury in an incorrect and 
prejudicial manner and was therefore erroneous. 

2. The evidence of the Government was offered to 
prove that appellant was in possession of certain writ¬ 
ings which were used in the numbers game. There was 
no issue created as to the possession of these writings 
nor any issue or evidence tending to explain the pos¬ 
session thereof. 

Appellant did not take the stand. 

Nevertheless the Court on three occasions instructed 
as follows: 

(R. 123.) “. . . Of course, if you believe that 
a satisfactory explanation has been made show¬ 
ing innocent possession of these records, or writ¬ 
ings, then that would overcome the prima facie 
case made by the possession. It is not necessary 
that the explanation be contained in evidence of¬ 
fered by the defendants themselves; it is enough if 
it appears in the evidence which is offered in the 
case, on behalf of anybody.” 

(R. 124) . . , that is to say, the jury may 

presume from such possession if unexplained or 
unsatisfactorily explained that the possessor was 
concerned . . .” 


(R. 124.) “As I say, that is only prima facie evi¬ 
dence, and if it is satisfactorily explained, then it 
would not be prima facie evidence/ * 

And again on page 131 of the Record the Court 
stated: 

“It is a matter of common experience that if two 
or more people agree to violate the law, usually 
they do not reduce that agreement to writing; 
so ordinarily you do not have some member of the 
conspiracy called to the stand to tell you about it.” 

It is respectfully urged that the foregoing instruc¬ 
tions were not based upon the evidence, unnecessarily 
and erroneously reflected upon the failure of appel¬ 
lant to testify and in addition to its instruction on 
the subject, prejudiced the rights of appellant. 

3. In several instances the Court instructed the jury 
that if they found the evidence to be in a certain 
manner that their verdict should be guilty; but re¬ 
frained from mentioning the alternative and the in¬ 
struction of Not Guilty. 

It is respectfully submitted that the charge to the 
jury was incorrect, not founded on the evidence and 
directed so as to erroneously prejudice the jury against 
appellant. 

VI 

The Court erred in refusing to declare a mistrial 
after stating to appellant’s counsel that the Court “was 
not here to have a lecture”. 

Appellant’s counsel objected to a question pro¬ 
pounded by the Assistant United States Attorney. In 
ruling on the objection the Court added, “I am not 
here to have a lecture.” 
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Appellant moved for a mistrial which was denied. 

Appellant submits that the Trial Court was unneces¬ 
sarily sarcastic which tended to prejudice him in the 
minds of the jury. The statement tended to ridicule 
counsel and impute that counsel was acting improp¬ 
erly. 

As was said in Grock v. United States, 289 Fed. 544, 
53 App. D. C. 146: 

“It is an important rule that an attorney at law 
appearing in open court in the trial of a case is 
entitled to such treatment from the Court that the 
interest of his client may not be prejudiced. That 
is not a matter of indulgence but of right.’ ’ 

In Williams v. United States, 93 Fed. (2d) 685, 
689 (C. C. A. 9th), the Circuit Court of Appeals stated 
that the Trial Court must not indulge in unnecessary 
sarcasm. 

Appellant submits the Trial Court was unnecessarily 
sarcastic, ridiculed his counsel and prejudiced his 
rights. 

VII 

The conduct of the Court throughout the entire trial 
was prejudicial to the rights of appellant. 

Appellant herein sets forth a numerical series of 
acts by the Court which are assigned as error indi¬ 
vidually, but are presented herein collectively in sup¬ 
port of the above contention. 

1. Summarily excusing for cause those jurors who 
might not be prejudiced against the numbers game— 
the crime itself, without any further effort to deter¬ 
mine their partiality. (Argument II.) 

2. In telling counsel it was not present to hear a 
lecture. (Argument VI.) 
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3. In permitting witness Deyoe to testify appellant 
drove 60 or 65 miles an hour when it was of no moment 
to the issues herein, and not instructing the jury 
thereon. 

4. In permitting certain unused books to be dis¬ 
played to the jury after it had instructed the jury to 
disregard the statement that they were “unused num¬ 
bers books.” (R. 51.) 

5. In permitting the witness to testify that appel¬ 
lant had a reputation for fast driving. ( R. 88.) 

6. In not permitting the entire Stipulation to be 
read to the jury. (R. 98-99.) 

7. In responding to appellant’s exception to its 
charge the Court sarcastically remarked: “All right; 
you may have an exception to that one.” (R. 113.) 

8. In instructing the jury relative to appellant’s 
failure to testify the Court presented it in its most un¬ 
favorable light and misstated the law. (R. 117.) 

9. In repeatedly commenting on the unexplained 
and unsatisfactorily explained possession of writings 
by the appellant when there was no such evidence. 

R. 123 and 124.) 

10. In commenting on a member of a conspiracy not 
taking the stand. (R. 131.) 

11. In instructing the jury they could find the ap¬ 
pellant guilty but refrained from restating that in the 
alternative they could also find him Not Guilty. 

(Charge itself.) 

It is respectfully submitted that from an examina¬ 
tion of all the Record the Trial Court by its attitude 
and conduct deprived appellant of a fair trial. 
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CONCLUSION 

It is therefore respectfully submitted that by reason 
of the foregoing errors assigned and the argument 
thereunder that appellant did not receive a fair and 
impartial trial afforded him by the Constitution of the 
United States, and that there were errors of law com¬ 
mitted by the Trial Court which unlawfully prejudiced 
his rights; and for such reasons the judgment of the 
District Court of the United States holding a Criminal 
Court should, therefore, be reversed. 

Respectfully submitted, 

Charles E. Ford, 

Attorney for Appellant Richard Smith. 
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FOR THE DISTRICT OF COLUMBIA 

April Term, 1939. 

No. 7447. 

Special Calendar. 

Richard Smith, Geraldine J. Hall, Appellants. 

v. 

United States op America, Appellee. 

BRIEF ON BEHALF OF GERALDINE J. HALL. 

JURISDICTIONAL STATEMENT. 

Jurisdiction of the District Court of the United 
States for the District of Columbia, holding a Spe¬ 
cial Term as a Criminal Court, to entertain these prose¬ 
cutions, which were instituted by the United States 
Attorney, in and for the District of Columbia, pursu¬ 
ant to an indictment returned by the Grand Jurors 
of the United States of America in and for the District 
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of Columbia, January Term, A. D. 1939, is conferred 
by virtue of Section 81, Title 18 of the D. C. Code 
(1929), at page 163. This Court has jurisdiction on ap¬ 
peal from sentences of said Court below, such author¬ 
ity contained in Section 355 of Title 6 of the D. C. 
Code (1929), at page 68. 

STATEMENT OF CASE. 

The appellants were indicted jointly by the Grand 
Jurors of the United States of America in and for the 
District of Columbia, January Term, A. D. 1939, tried 
and together convicted in the District Court of the 
United States for the District of Columbia, Mr. Jus¬ 
tice Adkins presiding, of violating Section 863 as 
amended and 863A of the Code of Laws of the District 
of Columbia and conspiracy to violate Section 863 as 
amended and 863A of the Code of Law’s of the District 
of Columbia. (R. 15.) The indictment w’as in 12 
counts. Section 863 as amended, or the felony counts, 
1-10. Being joined with Section 863A, Count 11, a 
misdemeanor count and count 12, the conspiracy count. 
The first, third, fifth, seventh and ninth counts charged 
the appellant w’ith a violation of Section 863 D. C. Code 
as amended, that is to say, that on various dates she 
w T as unlawfully, feloniously and knowingly concerned 
as owner, agent and clerk in managing, carrying on, 
promoting and advertising a certain lottery copamonly 
knowm as and called the numbers game. The second, 
fourth, sixth, eighth, and tenth counts charged the ap¬ 
pellant with the violation in 863 of the D. C. Code as 
amended, that is to say, that on various dates she un¬ 
lawfully did sell to one Ned S. Best a chance right and 
interest in the drawing and obtaining of a prize to be 
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drawn in a certain lottery, commonly known as a pol¬ 
icy lottery and numbers game; the eleventh count 
charges the appellant with the violation of 863A of the 
D. C. Code, that is to say, she did have in her possession 
unlawfully and knowingly certain tickets, certificates, 
bills, slips, tokens, papers and writings, used and to 
be used and adapted, devised and designed for the pur¬ 
pose of applying, carrying on and conducting a certain 
lottery commonly known as and called the numbers 
game; the twelfth count charges in substance the de¬ 
fendant with conspiracy to violate Sections 863 of the 
D. C. Code as amended and 863A of the D. C. Code and 
that in furtherance of the objection of said conspiracy, 
each of the appellants did commit one or more specific 
acts. The trial resulted in a verdict of guilty as to each 
appellant for counts nine, ten, eleven, and twelve, and 
not guilty as to the other counts. 

Motions for new trial were filed, argued and over¬ 
ruled. Exceptions were reserved. The appellant Hall 
was sentenced to four to ten months on each of the 
counts, nine to ten of the indictment and four months 
on count eleven of the indictment and for a period of 
four to ten months on count twelve of the indictment 
said sentences to run concurrently. This appeal was 
then taken. 

To maintain the issues upon this part joined the 
United States introduced the following evidence and 
the following proceedings were had: 

Several members (not Officer Deyoe) of the Metro¬ 
politan Police Department testified as to the workings 
of the numbers game and that on several occasions 
they had made number bets with the defendant Rattley 
and had on numerous occasions observed the defendant 
Rattley turn over to the appellant Geraldine J. Hall 
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certain packages and that they followed the auto¬ 
mobile operated by the defendant Hall on various 
occasions to the Dixie Pig Barbecue in the State of 
Maryland. The witness Deyoe testified that he had 
made application to the United States Commissioner 
for a warrant of arrest for the appellant Geraldine J. 
Hall, had subscribed to an affidavit for the issuance of 
said warrant and had obtained same. Witness further 
testified that the appellant Geraldine J. Hall was ar¬ 
rested by virtue of said warrant of arrest and that at 
the time of her arrest no evidence was taken from her. 


SUMMARY OF ARGUMENT. 

L 

The Court erred in not granting the motion to quash 
the w a rrant of arrest for the defendant Geraldine J. 
Hall, because the Officer Deyoe’s affidavit upon which 
the warrant of arrest was predicated was null and void. 

ARGUMENT. 

L 

The Court erred in not granting the motion to quash 
the warrant of arrest for the defendant Geraldine J. 
Hall, because Officer Deyoe’s Affidavit upon which the 
warrant of arrest was predicated was null and void. 

At the outset it should be borne in mind that the 
Fourth Amendment applies to arrest warrants as well 
as search warrants; and that the requirements of the 
Fourth Am endment must be complied with before any 
judicial officer can issue a warrant under any statute. 
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In the United States ex rel. King v. Gokey , et al.; 
32 F. (2) 793, Page 794, the Court said: 

“The commission of a crime must be shown 
by facts positively stated before a commissioner 
has jurisdiction to issue a warrant of arrest. 
This protection is guaranteed to every person 
by the Constitution (Fourth Amendment) through 
the provision that ‘no warrant shall issue, but 
upon probable cause, supported by oath or af¬ 
firmation. ’ This safeguard of liberty has been 
jealously protected by all courts. And well it 
should be, for it would be intolerable to allow a 
warrant of arrest to be issued upon the opinion, 
conclusion, or suspicion of some person, unsup¬ 
ported by facts. The ‘oath or affirmation’ re¬ 
quired is of facts, not opinions or conclusions. 
The complaint must be supported by proof, so 
that the magistrate may exercise his judgment 
or discretion in determining that an offense has 
been committed, and that there is probable cause 
to believe the accused guilty of the commission 
thereof. If the complaint is made on information 
and belief, it must give the grounds of belief and 
sources of information. A complaint not based 
upon the complainant’s personal knowledge, and 
unsupported by other proof, confers no jurisdic¬ 
tion upon the commissioner to issue a warrant.” 

In Nathanson v. United States, 290 U. S. 41, Mr. 
Justice McReynolds speaking with respect to the in¬ 
validity of a search warrant issued under the Tariff 
Act upon an affidavit based on suspicion and belief, 
said (p. 47): 

“The Amendment applies to warrants under 
any statute; revenue, tariff and all others. No 
warrant inhibited by it can be made effective by 
an act of Congress or otherwise.” 
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Sergeant Deyoe’s affidavit upon which the warrant 
of arrest in question was issued, appears in the record 
at Pages 100, 101 and 102. A reading of this affidavit 
is convincing that it contains no facts on which to base 
a finding of probable cause and that it is void on its 
face. While it is true that Deyoe’s affidavit was posi¬ 
tive in form, it stated no facts upon which he based 
his accusation. This makes the affidavit insufficient. 

In Giles v. United States (C. C. A. 1st) 284 F. 208, 
214, the Court said: 

“The fact that Lordan’s affidavit was not in 
form, on information and belief, and that he 
bravely swore that Giles had illegal possession of 
intoxicating liquor, docs not make his statement 
legal evidence of facts. It is not enough that the 
form of this affidavit leaves it possible that the 
affiant might have personal knowledge as to the 
possession of intoxicating liquor and as to facts 
tending to show that such possession was illegal. 
It should have affirmatively appeared that he had 
personal knowledge of facts competent for a jury 
to consider, and the facts, and not his conclusion 
from the facts, should have been before the com¬ 
missioner.” 

In Vecder v. United States, 252 Fed. 414, 418, the 
Court said: 

“If the sworn accusation is based on fiction, the 
accuser must take the chance for punishment for 
perjury. Hence the necessity of a sworn state¬ 
ment of facts, because one cannot be convicted of 
perjury for having a belief, though the belief be 
utterlv unfounded in fact and law. The finding 
of the legal conclusion or probable cause from the 
exhibited facts is a judicial function, and it can 
not be delegated by the judge to the accuser. 
What facts are exhibited by Deyoe’s affidavit to 
warrant his conclusion that the appellants were 
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guilty of violating a law? The answer readily 
suggests itself. There is nothing but the affiant’s 
application of his own undisclosed notion of the 
law to an undisclosed state of facts. And under 
our system of government the accuser is not per¬ 
mitted to be also the judge.” ( Veeder v. United 
States, supra, at Page 419). 

From the foregoing we conclude that the warrant 
was void and that the motion to quash should have 
been sustained. Having established that the warrant 
was invalid, it follows that appellants were arrested 
in violation of their Constitutional rights and that 
everything done in execution of this warrant was im¬ 
properly admitted in evidence. “An arrest under an 
insufficient warrant”—it is said—“is in effect an arrest 
without any warrant at all, and if a warrant is neces¬ 
sary such arrest is illegal. All the consequences of an 
illegal arrest or attempt to arrest follow.” Cf — 
Clark’s Criminal Procedure (2nd Ed.) Pages 27-28. 

It is hoped that Your Honor condemn this practice to 
the end that in the future the rights and liberties of the 
citizens of the District of Columbia will be protected 
from arrest on such warrants. 

This Brief supplements the brief filed by Richard J. 
Smith. 

CONCLUSION. 

It follows that appellant was not accorded a fair 
and impartial trial as guaranteed her by the Constitu¬ 
tion of the United States. 

It is respectfully submitted that the verdict and 
judgment should be vacated. 

Respectfully submitted, 

James K. Hughes, 
Attorney for Appellant. 
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January Term, 1940 


No. 7447 

Richard Smith and Geraldine J. Hall, appellants 

v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE EXITED STATES 
FOR TIIE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


statement of the case 

The appellants and one Dallas Elliott Rattley were convicted 
on counts 9, 10. 11, and 12 of an indictment composed of 12 
counts (R. 2). Count 9 charged that the defendants were 
concerned as owners, agents, and clerks on January 9, 1939, in 
managing, carrying on, promoting, and advertising a lottery, 
commonly called the numbers game. Count 10 charged that 
the defendants sold a chance in a lottery to Ned S. Best on 
January 9, 1939. Count 11 charged that they unlawfully 
and knowingly had in their possession on January 9, 1939, 
certain lottery memoranda. Count 12 charged that from De¬ 
cember 1, 193S, to the date of the finding of the indictment the 
defendants conspired together to commit divers offenses in 
violation of Sections 863 and 863a of the Code of Law for the 
District of Columbia. The defendants were acquitted of the 
charges contained in counts 1 through 8, which were of a 
similar nature to the charges made in counts 9 and 10 (R. 6- 
15). 


(l) 
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FACTS 

i The evidence developed the following facts: 

In 1938, on December 9, 10, 14, 15. 17, 19, 21, 22. 23, 
24, 26, 27, 28. 29, 30. and 31. and in 1939, on January 2. 3, 
4, 5, and 7, Ned S. Best, a member of the Metropolitan Police 
force, made numbers plays with the defendant Rattley in the 
vicinity of 14th and U Streets, NW„ in the District of 
Columbia (R. 31-37). On the last named date the play was 
made with marked money (R. 39). On December 19, 22, 23, 
26, 27. 2S. 29, 30. 31. and January 3. 4. 5. and 7, either Best 
or Ilalcott A. Bradley, another police officer, observed Rattley 
walk from the vicinity of 14th and U Streets. NW., to 13th 
Street and Wallaeh Place, NW.. where he met the appellant 
Hall who drove up in a Plymouth automobile, conferred briefly 
with Rattley. and drove away. At a number of the meetings 
Rattley was seen to tranfer a small brown or white package to 
Hall’s car. Sometimes Rattley would stand beside the car 
while he conversed with Hall and sometimes he would get 
ipto her automobile, sit there for a minute or two and then 
get out and walk away. On the times when he got into the 
car the officers were unable to see whether or not a package 
was transferred. Each time that he stood beside the car, the 
officers observed him give Hall a small package. Each of the 
meetings between Rattley and Hall was at about 1:15 or 
1: 20 P. M. (R. 33-37. 42-46). 

On December 23rd. Best and Bradley followed Hall to the 
Town Tavern, an inn located near the Peace Cross at Bladens- 
burg. Maryland (R. 34. 43). Again, on December 24th, 
Best and Bradley saw Hall arrive at the Town Tavern at 
approximately the same time as on the preceding day (R. 34, 
35, 43, 44). The two officers also saw Hall arrive at the Town 
Tavern on December 26th when she went to the rear of the 
tavern, returned to the front a few minutes later and then 
drove off in her car towards the District of Columbia (R. 35, 
44). Oil December 27th, Sergeant George C. Deyoe and 
Privates Paul Little and Samuel R. Smith in one car and 
Best and Bradley in another observed Hall drive up to the 
Town Tavern where two colored men walked over to her car 
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and received a white package from her. The appellant Smith 
then drove up and one of the colored men gave him two or 
three packages, including the one obtained from Hall. Smith 
thereupon drove away, proceeding into the District of Colum¬ 
bia and then again into Maryland, heading in the direction 
of Suitland. Maryland. At times, while he was in Maryland, 
he drove at a rate of 60 or 65 miles an hour (R. 35, 44, 50, 
51, 67, 89). 

On January 6th Best and Bradley observed Hall arrive at 
the Town Tavern. Two colored men drove up in a second car, 
approached her car, and received from her a package. They in 
turn gave the package to a white man in a third car. The officers 
were not close enough to identify the white man in the third 
car (R. 37. 45). On January 6th Sergeant Deyoc went to the 
office of United States Commissioner Needham C. Turnage and 
swore to warrants for the arrests of Smith. Rattley, and Hall (R. 
51). The same officer, on January 7th. marked certain coins 
and gave them to Best (R. 51). who made a numbers play with. 
Rattley on that day. giving Rattley the marked coins and a 
slip of paper on which were written the numbers Best was play¬ 
ing (R. 37.39). About 1: 15 P. M., in company of Deputy Mar¬ 
shal Charles Ward and Officer Little. Sergeant Deyoe parked on 
Belmont Street NW.. just east of 13th Street. About 1:25 
P. M., Hall passed them driving north on 13th Street. The offi¬ 
cers followed her to the Town Tavern, where Hall parked her 
car and got out, carrying a small brown package in her hands. 
She met a young white man there and gave him the package. 
Hall then got back into her car and shortly thereafter the appel¬ 
lant Smith drove up in a LaSalle coupe, and the young white 
man to whom Hall had given the package walked over to the 
side of Smith’s car and placed the package on the seat of the 
machine, whereupon the appellant Smith drove away and 
Hall left shortly thereafter. Sergeant Deyoe and his companions 
followed Smith, who entered the District of Columbia, proceed¬ 
ing along the same route as on December 7th. At Minnesota 
Avenue and Benning Road SE., Smith halted at a stop sign and 
there was arrested, Deputy Marshal Ward serving the United 
State Commissioner’s warrant upon him. Smith was taken 
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put of his car and placed in a police car in which he was taken to 
police headquarters. Officer Little drove Smith's car. En route 
to headquarters Smith rolled down the window of the police car 
and threw out some paper slips (R. 51, 52. 59, 60. 67, 6S). The 
slips were recovered by Sergeant Deyoe (R. 52) and were iden¬ 
tified when produced during the trial as numbers slips and “run¬ 
down tape" (R. 82). Upon arrival at police headquarters, there 
were found upon the person of Smith a small pad of paper upon 
which were written 11 numbers plays (R. 52, 53). Smith's car 
was searched by Officer Little who found in it several thousand 
numbers slips in paper bags (R. 70. 75. 77. 78. 81, S2). The bag 
which the officers had seen taken from Hall’s car and transferred 
to Smith's car contained numbers slips. In that bag was the 
slip of paper given to Rattley on January 7th by Best as a 
record of his play on that date (R. 37. 75. 76). 

When Hall drove away from the Town Tavern on January 
7th she was followed by Officers Samuel R. Smith, Oliver T. 
Coffin, and Ted Howell, and Deputy Marshal Hobson S. 
Coates. The officers stopped her at 12th and T Streets. 
N\\\, in the District of Columbia, where she was arrested by 
the Deputy Marshal who had the United States Commis¬ 
sioner’s warrant. No property was taken from her person 
or from her car. Officers Smith and Howell and the Deputy 
Marshal then went to 14th and U Streets. NW.. where the 
Deputy, who had the warrant for Rattley’s arrest, took the 
latter into custody (R. 90. 92, 95. 96). Upon Rattley’s per¬ 
son was found a pad of paper and 8215.05 in cash. Included 
in the money, a large part of which was in coins, were 4 of 
the 6 marked coins which Best had given to Rattley (92, 93. 
51,37,39). 

On the voir dire , at the request of the Government, the 
Court inquired of the prospective jurors whether anyone 
seated in the jury box had played the so-called numbers game 
within the past two years. Six jurors answered in the af¬ 
firmative and were excused for cause. The Government 
thereafter exercised eight peremptory challenges and the 
defendant ten (R. 25). 

During the trial, objections were made to the introduction 
in evidence of the property seized from Smith and from 
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Rattley on the ground that it had been illegally seized. On 
each occasion the objection was overruled. 

At the conclusion of the Government’s case, defense counsel 
offered in evidence a stipulation in lieu of the testimony of 
United States Commissioner Turnage concerning the circum¬ 
stances of the issuance of the warrant (96, 97). The gist of 
the stipulation was that the warrants upon which Smith, 
Rattley and Hall were arrested were issued upon an affidavit 
sworn to by Sergeant Deyoe which appeared upon the same 
sheet of paper upon which each warrant was written; that 
there was no other affidavit made in support of the warrants, 
and that the Commissioner did not recall what Deyoe told 
him regarding the case or whether other police officers were 
present at the time (R. 99. 100). 

Objection was made to the admission of the stipulation on 
the ground that it was relevant only to the validity of the 
arrest warrants which was a question for the Court and not for 
the jury. Objection was sustained but the Court permitted de¬ 
fense counsel to read to the jury that portion of the stipula¬ 
tion in which it was stated that Sergeant Deyoe swore to no 
other affidavit than that which appeared upon the face of 
each warrant (R. 97. 9S. 99). Sergeant Deyoe had testified 
that he had made another affidavit in support of the warrants 
(R. 57). 

Thereupon the defense rested and counsel moved for a 
directed verdict and that all the property seized from the 
defendants be stricken from evidence on the ground that it 
was seized incident to the arrests of Smith and Rattley and 
that the arrests were justified only by the warrants, which, 
it was contended, were invalid in that they were not sup¬ 
ported by affidavits setting forth facts stating probable cause 
(R. 102). 

The Court overruled the motions, stating that it did not 
find it necessary to pass on the validity of the arrest warrants, 
since the case of James Bennett and Eula Mae Bennett v. 
United States, decided February 27. 1939. by the United States 
Court of Appeals for the District of Columbia, precluded it 
from considering during the trial the legality of the seizure 
of the various exhibits. The Court further stated that its 
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-custom had been to hear motions to suppress evidence prior 
to trial if such motions were filed, or to allow counsel, at their 
discretion, to raise the issue at the trial if such motions were 
not filed prior to that time (R. 102. 103. 104. 105). 

STATUTES 

The following are the relevant parts of the statutes in¬ 
volved in this appeal: 

Act of April 5. 1938. c. 72. 52 St at. 19S. Sec. 863. Code 
of Law for the District of Columbia: 

“If any person shall within the District keep, set up. 
or promote, or be concerned as owner, agent, or clerk, 
or in any other manner, in managing, carrying on. pro- 
moting. or advertising, directly or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or trans¬ 
fer any chance, right, or interest, tangible or intangible, 
in any policy lottery, or any lottery, or shall sell or 
transfer any ticket, certificate, bill, token, or other de¬ 
vice. purporting or intended to guarantee or assure to 
any person or entitle him to a chance of drawing or 
obtaining a nrhe. to be drawn in any lottery, or in a 
game or device commonly known as policy lottery or 
policy, or shall for himself or another person sell or 
transfer, or have in his possession for the purpose of 
sale or transfer, a chance or ticket in or share of a ticket 
in any lottery or any such bill, certificate, token, or 
other device, he shall be fined upon conviction of eacli 
said offense not more than 81.000 or be imprisoned not 
more than three years, or both. The possession of any 
copv or record of any such chance, right, or interest, or 
of any such ticket, certificate, bill, token, or other device 
shall be prima facie evidence that the possessor of such 
copy or record did. at the time and place of such pos¬ 
session. keep, set up. or promote, or was at such time 
and place concerned as owner, agent, or clerk, or other¬ 
wise in managing, carrying on. promoting, or advertis¬ 
ing a policy lottery, policy shop, or lottery.” 

Act of April 5. 1938. c. 72. 52 Stat. 198, Sec. 863a cf 
the Code of Law for the District of Columbia: 

“If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, writing, or other device used, or to be used, 
or adapted, devised, or designed for the purpose of 



playing, carrying on, or conducting any lottery, or the 
game or device commonly known as policy lottery or 
policy, he shall be fined upon conviction of each said 
offense not more than $500 or be imprisoned for not 
more than six months or both.” 

Act of March 4. 1900. c. 321, Sec. 37. 35 Stat. 1096, 
Revised Statutes Sec. 5440, IS U. S. C. S8: 

“If two or more persons conspire either to commit 
any offense against the United States, or to defraud 
the United States in any manner or for any purpose, 
and one or more of such parties do any act to effect the 
object of the conspiracy, each of the parties to sucli 
conspiracy shall be fined not more than $10,000, or im¬ 
prisoned not more than two years, or both.” 

Act of February 26, 1919, c. 48. 40 Stat. 1181, 28 
U. S. C. 391: 

“* * *. On the hearing of any appeal, certiorari, 

writ of error, or motion for a new trial, in any case, 
civil or criminal, the court shall give judgment after an 
examination of the entire record before the court, with¬ 
out regard to technical errors, defects, or exceptions 
which do not affect the substantial rights of the parties.” 

SUMMARY OF ARGUMENT 

I 

The record shows that the appellants received a fair trial. 

II 

Evidence of all transactions among the defendants below, 
during the period of the conspiracy, was competent for the 
purpose of proving the existence of a conspiracy among them. 

III 

The trial court properly excused for cause jurors who played 
the so-called numbers game, but. assuming arguendo that there 
was insufficient reason to excuse such jurors, the appellants still 
were not prejudiced thereby. 


IV 

The objection to the admission in evidence of property alleg¬ 
edly seized illegally from the appellant Smith and co-defendant 
Rattley came too late and the court properly overruled it. 

2190.'M—40-2 
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ARGUMENT 

I 

The record shows that the appellants received a fair trial, 
i .(Answering points 3, 5, 6, and 7 of appellant Smith’s brief.) 

Only by a perusal of the entire record can it be deter¬ 
mined whether the defendants below were accorded the fair 
and impartial trial which is guaranteed them by our basic law. 
The general application and truth of this statement received 
legislative recognition in the Act of Congress of February 2(5, 
1919, c. 48. 40 Stat. 1181, 28 U.S. C. 391, which also established 
the principle that unless it appears affirmatively from the 
record as a whole that the defendants were injured by error 
committed during the trial the judgment will not be set aside. 

Berger v. United States, 295 U. S. 78, S2. 55 S. Ct. (529, 
79 L. Ed. 1314. 

Rich v. United States, 271 F. 566.569. 570 (C. C. A. 8). 

Notwithstanding this, the appellant Smith proposes to this 
Honorable Court in points 3, 5, 6. and 7 of his argument that it 
reverse his conviction because of certain isolated rulings of the 
trial court. It is submitted that none of the rulings so excepted 
to was erroneous but that, even if the court had been in error, 
the error was harmless and could not have added anything to the 
mass of convincing and competent evidence which conclusively 
demonstrated the guilt of Smith and his co-defendants. 

In point 3, the appellant Smith urges that the court below 
should have declared a mistrial when the witness Little 
testified that Smith was, by reputation, a fast driver. As 
appellant states in his brief, this remark was made by the 
witness in response to a question by the prosecutor intended 
to elicit an explanation of why a special investigator of the 
Alcohol Tax Unit, Bureau of Internal Revenue, who was pres¬ 
ent at Smith's arrest, was not produced by the Government as 
a witness during the trial. The question and answer follow: 

Q. Was there some particular reason known to you 
why the Alcohol Tax Unit Investigator Sweeney was 
with you on the 27th—I beg pardon—on the 7th of 
January? 
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A. We were using the car that was assigned to 
Sweeney by the Alcohol Tax Unit. His car was in 
better shape than the one we had and we knew by 
reputation that the defendant Smith was a fast driver 
(R. 88). 

This remark obviously was not intended by either the wit¬ 
ness or the prosecutor to attribute to Smith a bad reputation 
or character, nor did it have that effect. Certainly it did not 
imply that Smith was guilty of reckless driving, as appellant 
tenuously argues. It was of so little importance that defense 
counsel did not even ask at the time that the jury be instructed 
to disregard it. This they were under obligation to do if they 
considered it prejudicial to Smith. 

Milton et al. v. United States, decided February 26. 
1940. by the United States Court of Appeals for the 
District of Columbia. 

True, they moved the court to withdraw a juror, but an ex¬ 
amination of the record will show that the same motion was 
made so often and upon such slight provocation throughout 
the trial that the conclusion is inevitable that it was little 
more than a habit of speech of these particular counsel. 

In his 5th division of argument appellant Smith calls atten¬ 
tion to the trial Justice’s instruction to the jury that they must 
not draw an unfavorable inference from the failure of the de¬ 
fendants below to take the witness stand. He contends he 
was prejudiced because the Justice stated that his right not 
to take the stand was a constitutional right, whereas, to have 
been legally exact, the court should have told the jury that 
the statute which permits a defendant in a criminal case to 
testify also gives him the right to have the failure to avail 
himself of the privilege not tell against him. Such reasoning 
which sees evil in availing one’s self of a constitutional right 
and none in invoking a similar statutory right, merely because 
of a difference in source, is difficult to follow. Indeed, in the 
case of Milton et al. v. United States, supra, this Court appar¬ 
ently saw nothing objectionable in a charge similar to that 
challenged here. This Court quoted with approval the follow¬ 
ing instruction by the trial Justice in the Milton case: 
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The defendants did not testify in this case. Now, 
under the Constitution, that is their right and you 
should not infer anything against them because of the 
fact that they did not testify. 

Appellant Smith’s 6th point is as trivial as is his 5th. The 
Court’s remark to defense counsel that it was not there to 
have a lecture (R. 49) was fully explained by the Court when 
counsel objected to it (R. 50) and could not have harmed the 
appellants. 

i In the 7th and concluding division of his argument appellant 
Smith sets forth eleven acts by the court below which, he 
contends, prove, when considered collectively, that he did not 
receive a fair trial. Some of the eleven are discussed else¬ 
where in this brief. The others arc not worthy of comment. 
So that the Court may examine the record concerning each 
occurrence objected to. attention is called to an erroneous 
record reference in appellant Smith’s brief. The proceedings 
in reference to Deyoe’s testimony that Smith drove 60 or 65 
miles an hour (division 3 of point 7) appear at page 51 of 
the record, while the reference to the so-called unused numbers 
books (division 4 of point 7) begins at page 6S and continues 
through pages 69 and 70. 

II 

Evidence of all transactions among the defendants below, 
during the period of the conspiracy, was competent for the 
purpose of proving the existence of a conspiracy among 
them. (Answering point 4 of appeilant Smith’s brief) 

Appellant Smith contends that “there is not a scintilla of 
evidence that any of the plays made by Best with Rattlev 
were in any wise connected with appellant.” He argues from 
this that evidence concerning these plays should have been 
stricken so far as Smith was concerned. It is sufficient answer 
to this to call the Court's attention to the uncontradicted evi¬ 
dence that the numbers slip given by Best to Rati ley on 
January 7th was found later that day in a bag in the posses¬ 
sion of Smith, which bag Rattley had turned over to Hail 
and Hall transferred to an unidentified young white man who 



11 


in turn had given it to Smith (R. 37, 75, 76). All the counts 
upon which Smith was convicted, save the last, which charged 
conspiracy, related only to this date. 

Appellant Smith cites Gart v. United States, 294 F. 66 (C. 
C. A. S) as authority for the proposition that the court erred 
in admitting testimony concerning the delivery of various 
packages from Rattley to Hall and of two deliveries of pack¬ 
ages by Hall to Smith. In the Gart case, the defendant was 
convicted of illegally selling and possessing narcotics on a 
certain date. The Court said that evidence that the de¬ 
fendant transferred a package, the contents of which were 
not proved, to an unidentified person on the street on a day 
other than that mentioned in the indictment was improperly 
admitted. In the instant case, however, all of the transactions 
proved occurred on dates when Officer Best made numbers 
plays with Rattley and which were specifically covered in the 
indictment. Another difference between the two cases is that 
there was no conspiracy charge in the Gart case, whereas, all 
three defendants in this case were charged with conspiring with 
one another to violate the District of Columbia lottery stat¬ 
utes. Transactions among the defendants certainly were 
admissible for the purpose of showing the conspiracy. 

Ill 

The trial court properly excused for cause jurors who played 
the so-called numbers game, but, assuming arguendo that 
there was insufficient reason to excuse such jurors, the ap¬ 
pellants still were not prejudiced thereby. (Answering 
point 2 of appellant Smith’s brief) 

It is appropriate at the beginning of this division of ap¬ 
pellee's argument to examine the nature of the court's duty 
in selecting an impartial jury. Lord Coke, in his Commentary 
on Littleton's Institute, at page 155, in defining the qualifica¬ 
tions of a juror, said: 

He that is of a jury must be liber homo, that is, not 
only a free-man and not of bond, but also one that hath 
such freedom of mind as he stands indifferent as he 
stands unsworn. 
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The Supreme Court, in Crawford v. United States, 212 U. S. 
183,195,29 S. Ct. 260,53 L. Ed. 465, said: 

To maintain that system in the respect and affection 
of the citizens of this country, it is requisite that the 
jurors chosen should not only in fact be fair and im¬ 
partial, but that they should not occupy such relation 
to either side as to lead on that account to anv doubt 

V 

on the subject. 

And in the same case, at p. 196, the Court said: 

Bias or prejudice is such an illusive condition of the 
mind that it is most difficult, if not impossible, to al¬ 
ways recognize its existence, and it might exist in the 
mind of one * * * who was quite positive that 

he had no bias, and said that he was perfectly able 
i to decide the question wholly uninfluenced by any¬ 
thing but the evidence. The law therefore most wisely 
I says that with regard to some of the relations which 
might exist between the juror and one of the parties, bias 
is implied, and evidence of its actual existence need not 
be given. 

This principle was the basis for the common-law disqualifica¬ 
tion of an employee as a juror in a case in which an employer 
was interested. Such a relationship provided a principal 
cause of challenge, which Blackstone defined as one “where 
the cause assigned carries with it prima facie evident marks 
of suspicion either of malice or of favour.’' 3 Blackstone’s 
Commentaries 358. 

In the instant case, the appellant Smith complains that the 
Court erred in excusing for cause jurors who had played the 
numbers game, without first ascertaining whether they enter¬ 
tained any bias or prejudice in favor of the defendants. If 
a servant may not sit in judgment of his master because he 
may be biased in the master’s favor, is there not equal likeli¬ 
hood of bias against enforcement of a law in the heart and 
mind of one who admittedly aids and abets its violation? 

iIn the light of the above-quoted authorities, it was the duty 
of the trial justice to impanel an impartial jury. In order 
that he might effectively perform this duty the law gave him 
wide latitude and discretion. There was an analagous exer- 
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rise of such discretion in the case of Reynolds v. United States T 
98 U. S. 145, 25 L. Ed. 244, in which the Supreme Court ap¬ 
proved the exclusion of jurors who had been living in polyg¬ 
amy where the defendant was about to be tried for bigamy. 
At page 157, Mr. Chief Justice Waite said: 

From the testimony it is apparent that all the jurors 
to whom the challenges related were or had been living 
in polygamy. It needs no argument to show that such 
a jury could not have gone into the box entirely free 
from bias and prejudice, and that if the challenge was 
not good for principal cause, it was for favor. A judg¬ 
ment will not be reversed simply because a challenge 
good for favor was sustained in form for cause. As the 
jurors were incompetent and properly excluded, it mat ters 
not here upon what form of challenge they were set 
aside. In one case the challenge was for favor. In 
the circuit courts of the United States all challenges 
are tried by the Court without the aid of triers (Re¬ 
vised Statutes Sec. 819), and we arc not advised that 
the practice of the territorial courts of Utah is different. 

The appellant Smith cites numerous cases in which the re¬ 
fusal by the trial court to excuse a juror for cause, where the 
juror was prejudiced against the crime and not the defendant, 
was held to be proper. These, however, are not in point since 
there seems to be no question that the court has wider discretion 
in granting challenges for cause than in denying them. Where 
a challenge for cause is denied improperly, the challenger is 
directly prejudiced since he must stand trial before an improp¬ 
erly constituted jury. Where a challenge for cause is granted 
without sufficient reason, the opposing party is not harmed if 
the jury finally impaneled is a fair and impartial one, since this 
is all to which he is by law entitled. Assuming then that the 
trial Justice in the instant case erred in excusing persons who 
played the numbers, still the appellants were not injured or prej¬ 
udiced in any way. This proposition was discussed long ago by 
Associate Justice Story of the United States Supreme Court, 
who, sitting as a Circuit Court Judge in the case of United States 
v. Cornell , 2 Mason Rep. 91, page 106. said: 

Even if a juror has been set aside by the Court for an 
insufficient cause, I do not know that it is a matter of 
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error, if the trial lias been by a jury, duly sworn and 
impaneled, and above ail exception. Neither the prisoner 
nor the Government in such a case has suffered any injury. 

In the Cornell case. Justice Story denied a motion for a new trial 
and pronounced the sentence of death upon the defendant who 
had been convicted of murder. 

That a trial Justice has wide discretion in impaneling a jury 
and tiiat it is no cause for reversal that a juror is excused for 
insufficient cause is stated by this Court in Horton v. United 
States, 15 App. D. C. 310. where the Court said, at page 319: 


i 


i 


Qualification is a question of mixed law and fact sub¬ 
mitted to the sound discretion of the Court, and the exer¬ 
cise of that discretion ought not to be disturbed, unless 
there be disclosed manifest error to the prejudice of the 
accused. (Citing cases.) 

An accused person brought to trial acquires no vested 
right to have a particular member of the panel sit upon 
trial of his case, until, at least, ho shall have been ac¬ 
cepted and sworn. What the accused is entitled to is a 


trial by an impartial jury duly qualified and impaneled 
to sit thereon. That the appellant had such a jury is not 
denied. No objectionable person was forced upon him; 
his peremptory right to challenge was not exhausted. 
Assuming, however, that error may have been committed 
in excluding the three talesmen, what legitimate purpose 
would be served by reversing the judgment and remand¬ 
ing the case for trial before another impartial jury?* 
1 Thompson on Trials. See. 120; Hayes v. Missouri. 120 
U. S. 68* 71: Spies v. Illinois, . 123 U. S. 231. 


The above-quoted language of the Horton case was quoted 
with approval by this Court in Fall v. United States , 49 F. (2d) 
506. 60 App. D. C. 124. 129. 

Appellant may say that in the Horton case ihe defendant 
did not exorcise all of his peremptory challenges, whereas in 
the instant ease ali were expended. It is evident, however, 
that the Court refers to the fact that Horton’s challenges were 
not exhausted merely as evidence that the jury finally im¬ 
paneled was a fair and impartial one. Also, at the time the 
jurors were excused because they played the numbers game, 
the appellants still had peremptory challenges remaining to 
them (R. 25). There is nothing in the record, nor did any- 
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thing occur at the trial to indicate that the appellants thought, 
or had any reason to think, that the jury before which they 
were tried was not fair and impartial (R. 25). 

Other federal cases in agreement with the Horton case 
include Northern Pac. R. R. Co. v. Herbert , 116 U. S. 642, 6 
S. Ct. 590. 29 L. Ed. 755; Mcrande v. Texas and P. Ry. Co., 
124 F. 42 (C. C. A. 2); Southern Pac. Co. v. Rauh, 49 F. 696 
(C. C. A. 9). In Northern Pac. R. R. Co. v. Herbert , the 
Court said: 

As to the challenge to a juror. It appears that one 
Weaver, summoned as a juror, testified that he was a 
lumber dealer and that the company gave him a place 
on its right-of-way for a lumber yard without rent, and 
also that he had heard the accident to the plaintiff 
spoken of and explained. It was not shown, however, 
that he had any actual bias for or against either party, 
or any belief or opinion touching the merits of the case. 
He was nevertheless challenged, and the allowan.ee of 
the challenge constitutes the first error assigned. It 
does not appear whether the challenge was for cause 
or was peremptory. Under the statute of Dakota each 
party is entitled to three peremptory challenges. It 
is for the party asserting error to show it; it will not 
be assumed. But if we regard the challenge as for 
cause, its allowance did not prejudice the company. A 
competent and unbiased juror was selected and sworn, 
and the company had. therefore, a trial by an impartial 
jury, which was all it could demand. United States v. 
Cornell, 2 Mason 104; * * * 

The State courts generally have adopted the same rule as 
the federal courts. 

In State v. Miller , 29 Kans. 32. 34. the Court said: 

We think a trial Court has and should have a very 
extensive and almost unlimited discretion in discharg¬ 
ing a person called to serve on a jury who might, in 
the opinion of the Court, not make the fittest or most 
competent person to serve on the jury in that particu¬ 
lar case. We can hardly see how the Court could com¬ 
mit substantial error by discharging any person from 
the jury when twelve other good, lawful, and competent 
men could easily be had to serve on the jury. (Citing 
cases.) Tliere is an immense difference between dis- 
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charging a juror and retaining him. To discharge him 
can seldom, if ever, do any harm, while to retain him, 
if his competency is doubtful, may do an immense in¬ 
jury to one party or another, hence, the rule as to 
competency should not govern in discharging a juror, 
but should govern in retaining him. 

The Supreme Court of Missouri considered the same 
question in State v. Naylor , 32S Mo. 335, 40 S. W. (2d) 1079, 
and said: 

Complaint was made that the Court, upon the State’s 
challenge, excused a prospective juror, one Eaton, whose 
voir dire examination did not show that he was dis¬ 
qualified. * * * A defendant is entitled, of course, 

to a full panel of qualified jurors from which challenges 
are to be made and the trial jury selected. But we 
know of no law or decision to the effect that he is en¬ 
titled. as of right, to have any particular person on that 
panel. It may be doubted whether Eaton was dis¬ 
qualified. but no complaint is made that the man 
chosen in his stead was not duly summoned and quali¬ 
fied and we fail to see wherein defendant was preju¬ 
diced. A Court may of its own motion examine and 
excuse venire men, and the exercise of this discretion 
is not available as error unless abused. 

The Supreme Court of Arkansas in Burnett v. State , 197 
Ark. 1024. 126 S. W. (2d) 277. said: 

No error was committed in excusing this juror. It 
is a rather unusual assignment, in that the situation 
is usually the reverse, that is, that the court has usually 
refused a peremptory challenge of a juror for cause 
and the defendant excepts and assigns error because 
thereof. Here, the court excused the juror because he 
did not apear to be free from bias or prejudice. So far 
as this record discloses, a fair and impartial jury was 
selected to try appellant. He concedes that he was not 
entitled to the services of any particular juror and 
that the trial court does and must have a wide discre¬ 
tion in such matters. Such has been the rule in this 
court throughout the years. It is true, as appellant 
contends and as we have many times decided, “that a 
juror is not disqualified simply because he has an opin¬ 
ion based on rumor and hearsay where he states he can 
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disregard the opinion and try the case as though he had 
never heard it discussed.” Had the court held juror 
Grogan qualified and competent over appellant’s ob¬ 
jections and had he been convicted and appealed, 
assigning error because thereof, it is quite probable we 
would still overrule the assignment. In Sullivan v. 
State , 163 Ark* 11, 258 S. W. 643, 644, with reference 
to the selection of trial jurors from the regular panel, 
this court said: ‘These were matters over which the 
circuit judge must necessarily have a wide discretion. 
It is thoroughly settled that a defendant has no right 
to the services of any particular juror. He may only 
demand that he be tried before a fair and impartial 
jury, and it is difficult to imagine a case where the judge 
had excused a juror from further service on the regular 
panel which would afford any defendant just cause of 
complaint.” 

In People v. Harris, 45 Cal. App. 547, 1S8 Pac. 66, the Court 
said: 

If a juror not possessing the requisite qualifications is 
allowed to sit against the objections of a defendant 
it constitutes ground for reversal, but he is in no posi¬ 
tion to complain, either because the court erroneously 
rejects a juror challenged for cause, or, acting on its 
own motion, excuses a juror without just cause. In 
People v. Arceo, 32 Cal. 40, it is said: 

“Thus, it appears, in many instances, parties not 
positively disqualified under the law. yet. in fact, not 
qualified or fitted to discharge the duties of jurors in 
the given case, and in some cases where there was really 
no sort of objection, courts have discharged them in the 
exercise of their discretion, and their action has been 
affirmed on appeal.” 

In discussing a like point, where the court of its own 
motion discharged an entire panel of 12 jurors, the 
court, in People v. Murray, So Cal. 350, 24 Pac. 666, 
said: 

“The court had the undoubted right to discharge 
them, or any of them, at any time, without giving any 
reason for such discharge, and without the existence of 
any reason. The only difficulty apparent in this case 
is that the jurors were discharged for what might, under 
some circumstances, be an insufficient reason. But as 
no reason was necessary, the fact that an insufficient 
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one was assigned as the ground of the order can make 
no difference.” 

To the same effect is People v. Searcey , 121 Cal. 3, 
53 Pac. 359, 41 L. R. A. 157. Since defendant had no 
i vested right to have the excused jurors sit in the trial 
of his case (Asevado v. Orr, 100 Cal. 300. 34 Pac. 777). 
and it appearing without question that defendant was 
tried by 12 competent, fair, and qualified jurors, he is 
in no position to complain that the court, acting within 
its discretion, rejected the two jurors. Conceding no 
cause existed for such action, the effect thereof is pre- 
i ciscly the same as though the court had granted a chal¬ 
lenge for insufficient cause. 

, In McGuire v. State, 37 Miss. 369. the Court held that the 
excusing for cause of a juror, in a criminal trial, who had sev¬ 
eral similar indictments pending against him was not reversi¬ 
ble error, and said: 


It does not appear that there was any objection to the 
competency of the juror sworn in the place of the one 
who was set aside, so that it must be taken that the 
case was tried by a fair and impartial jury. We think 
that the ground of error is untenable. 


In Brewer v. State , 44 Okla. Cr, 
the Court said: 


R. 301. 280 Pac. 473. 474. 


The first contention made is that the court erred in 
excusing on his voir dire examination the juror Gaylor. 
This juror stated that he had talked about the case to 
the father of the prosecuting witness but had formed or 
expressed no opinion. Counsel for the state suggested 
that he was disqualified, and over the objection of de¬ 
fendant’s counsel the juror was excused. The court- 
acted properly in excusing this juror. It is settled by 
numerous decisions of this court that a defendant had 
no vested right to have any particular juror out of a 
panel. His right is that of objection rather than that 
of selection, and if the trial court is of the opinion that 
any juror is not fair and impartial or is for any reason 
disqualified he may excuse him either upon challenge 
of one of the parties or upon his own motion, without 
challenge. Whether or not a juror should be excused 
rests in the sound discretion of the court. Unless such 
discretion is abused, there is no error. 
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The principle running through the above-cited case is suc¬ 
cinctly stated in Thompson on Trials, Sec. 120, as follows: 

No party can acquire a vested right to have a par¬ 
ticular member of the panel sit upon the trial of his 
cause until he has been accepted and sworn. It is 
enough that it appear that his cause has been tried by 
an impartial jury. It is no ground for exception that, 
against his objection, a juror was rejected by the Court 
upon insufficient grounds, unless, through rejection of 
qualified persons, the necessity of accepting others, not 
qualified, has been purposely created. 

IV 

The objection to the admission in evidence of property al¬ 
legedly seized illegally from the appellant Smith and co¬ 
defendant Rattley came too late and the Court properly 
overruled it. (Answering points 1 of both appellants’ 
briefs) 

The landmark case in the Supreme Court establishing the 
rule followed by the court below that any question concern¬ 
ing the legality of the seizure of property should be raised 
prior to trial and that, it is no error for the Court to refuse 
during the trial to consider how property, otherwise admissi¬ 
ble in evidence, came into the hands of the prosecution is 
Adams v. New York, 192 U. S. 585. 24 S. Ct. 372. 48 L. Ed. 
57.3. In that case, police officers acting under authority of a 
search warrant, seized a large number of lottery slips and 
certain other papers, which other papers were received in 
evidence against the defendant, over his objection, for the 
purpose of identifying certain handwriting of the defendant 
upon the lottery slips, and also to show that papers belonging 
to the defendant were in the same custody as the lottery slips. 
The question raised in the Supreme Court was whether these 
papers were seized in violation of the defendant’s constitu¬ 
tional rights. The Court said, preliminarily, that it did not 
feel called upon to decide whether the Fourth and Fifth Amend¬ 
ments applied to the States but that the introduction of the 
papers in evidence did not violate the defendant’s rights even 
if the Fourth and Fifth Amendments were applicable. The 
Court stated: 
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No exception was taken at the trial to the introduc¬ 
tion of testimony of the officers holding the search 
warrant as to the seizure of the policy slips. The ob¬ 
jection raised was to the receiving in evidence of cer¬ 
tain private papers. The question was not raised in 
I an attempt to resist an unlawful seizure of the private 
papers of the plaintiff in error, but arose upon objec¬ 
tion to the introduction of testimony clearly competent 
as tending to establish the guilt of the accused of the 
offense charged. In such cases the weight of authority 
as well as reason limits the inquiry to the competency 
of the proper testimony, and the courts do not stop 
to inquire as to the means by which evidence was ob¬ 
tained. This rule is thus laid down in Greenleaf, Vol. 
1, Sec. 254a: “It may be mentioned in this place that 
though papers and other subjects of evidence may have 
been illegally taken from the possession of the party 
against whom they are offered or otherwise unlawfully 
obtained, this is no valid objection to their admissibility 
if they are pertinent to the issue. The court will not 
take notice how they were obtained; whether lawfully 
or unlawfully, nor will it frame an issue to determine 
that issue.” 

It is significant that in the Adams case the Supreme Court- 
relied upon and quoted State cases in which the validity of 
search warrants was in question. In the instant case the 
rqle of procedure invoked by the trial Justice made it neces¬ 
sary, as was the situation in the State cases quoted by the 
Supreme Court, to consider the validity of a warrant. 

The rule asserted in the Adams case was again recognized 
by the Supreme Court in Weeks v. United States . 232 U. S. 
3S3, 34 S. Ct. 341. 5S L. Ed. 652. but there the Court modi¬ 
fied the rule by holding that property seized in violation of 
the constitution by a federal officer and for which application 
for return had been made prior to trial cannot be received in 
evidence. In the Weeks case, the defendant was charged 
with using the mails to transport lottery tickets. He was ar¬ 
rested by a police officer without a warrant. Other officers 
went to his house and searched it during his absence, seizing 
various papers and articles found there. On the same day, a 
United States Marshal went to his house, searched it in his 
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absence and seized additional evidence. Before trial the 
defendant petitioned the Court for return of all the property 
seized. The Court granted the petition except as to such 
property as the District Attorney stated he needed for use as 
evidence, which was retained. After the jury was sworn and 
before any evidence was given, the defendant again urged his 
petition for return of the remainder of his property, which 
was denied by the Court. Upon introduction of the papers 
at the trial, the defendant objected on the ground that the 
papers had been obtained without a search warrant and by 
breaking into his home in violation of the Fourth and Fifth 
Amendments. Among the papers put in evidence were a 
number of lottery tickets and statements with reference to the 
lottery, taken at the first visit of the police to the defendant’s 
room, and a number of letters written by the defendant in 
respect of the lotteries, taken by the marshal upon his search 
of the defendant’s room. The Court said this was not “a 
case of testimony offered at a trial where the Court is asked 
to establish and consider the illegal means by which proofs, 
otherwise competent, were obtained.” The Supreme Court 
said the trial court recognized the illegal character of the 
seizure by ordering return of the property which was not 
needed as evidence. The Court said that the principle which 
was laid down by the New York Court of Appeals in the 
Adams case and affirmed by the Supreme Court was “that a 
Court will not, in trying a criminal cause, permit a collateral 
issue to be raised as to the source of competent testimony.” 
The Court added that this principle “has the sanction of so 
many State cases that it would be impracticable to cite or 
refer to them. Recognizing the force and propriety of the rule 
of the Adams case, the Court held, however, that it afforded 
no authority for the action of the court below since Weeks 
applied in due season for the return of the papers seized in 
violation of his constitutional rights. The Court concluded: 

We, therefore, reached the conclusion that the let¬ 
ters in question were taken from the house of the ac¬ 
cused by an official of the United States acting under 
cover of his office in direct violation of the consti¬ 
tutional rights of the defendant; that having made a 
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seasonable application for their return, which was heard 
and passed upon by the court, there was involved in the 
order refusing the application a denial of the consti¬ 
tutional rights of the accused, and that the court should 
have restored these letters to the accused. In holding 
them and permitting their use upon the trial we think 
a prejudicial error was committed. 

Appellant Smith in his brief recognizes that the two cases 
above cited firmly establish the rule that a trial court will not 
consider during the progress of a trial the legality of the seiz¬ 
ure of property offered in evidence, and that the Weeks case 
expresses the modification that illegally seized property may 
not be introduced in evidence when, and only when, applica¬ 
tion for its return has been made prior to trial. Appellant 
Smith says, however, that the case of Agnello v. United States , 
2(39 U. S. 20, 4(3 S. Ct. 4. 70 L. Ed. 145, establishes the further 
modification that the trial court will consider the illegality of 
the seizure of evidence if there is no controversy as to the 
illegal nature of the seizure. 

It is submitted that appellant misconstrues the effect of 
the Agnello case. The facts of the case were that Government 
agents searched Agnello’s home without a warrant and found 
therein a can of cocaine which was offered in evidence in re¬ 
buttal of testimony of the defendant that he had never seen 
the can in his house. Agnello testified he had never seen the 
can until it was produced at the trial. The Supreme Court 
held the evidence should not have been admitted despite the 
Government’s contention that it was admissible because no 
application for its return was made before trial. Since the 
defendant had no knowledge of the seizure until the can of 
cocaine was produced in court against him, the Court said, 
he could invoke the protection of the Fourth and Fifth amend¬ 
ments without any prior application for the return of the 
thjng seized. It is evident from a reading of the opinion of 
the Court that it was because Agnello had had no prior oppor¬ 
tunity to petition the court for return of the property illegally 
seized that the Court decided it was improperly admitted in 
evidence against him. The reason for the Court's decision was 
not, as appellant Smith contends, that the evidence was un- 
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controverted that there had been a violation of the Fourth 
Amendment. In his quotation from the opinion of the Court, 
at page 17 of his brief, appellant Smith omits that portion 
which states the real basis for the Court’s decision. The com¬ 
plete passage follows: 

The Government contends that even if the search 
and seizure were unlawful, the evidence was admissible 
because no application on behalf of defendant was made 
to the court for the return of the can of cocaine. The 
reason for such application, when required, is that the 
court will not pause in a criminal case to determine col¬ 
lateral issues as to how the evidence was obtained. 
See Adams v. New York, 192 U. S. 5S5, 594, affirming 
176 N. Y. 351. But in this case, the facts disclosing 
that the search and seizure violated the Fourth Amend¬ 
ment were not in controversy. That is shown by the 
examination of the witness called to give the evidence. 
There was no search warrant; and from the first, the 
'position of the Government has been that none was 
necessary. In substance, Frank Agnello testified that 
he never had possession of the can of cocaine and never 
saw it until it was produced in court. There is nothing 
to show that in advance of its offer in evidence, he knew 
that the Government claimed it had. seat died his house 
and found cocaine there, or that the prosecutor in¬ 
tended to introduce evidence of any search or seizure. 
It would he. unreasonable to hold that In' teas bound 
to apply for the return of an article which he main¬ 
tained he never had. Here, by uncontroverted facts it 
appears that a search and seizure was made in viola¬ 
tion of the Fourth Amendment. There is no reason 
why one whose rights have been so violated and who is 
sought to be incriminated by evidence so obtained may 
not invoke protection of the Fifth Amendment im¬ 
mediately and without any application for return of the 
thing seized. A rule of practice must not be allowed 
for any technical reason to prevail over a constitutional 
right. Gouled v. United States, 255 U. S. 298, 313. 
[Italics supplied to denote portion omitted in ap¬ 
pellant Smith’s brief.] 

That the appellees construction of the Agnello case is correct 
is shown by the language of the Supreme Court in the subse¬ 
quent. case of Segurola v. United States, 275 U. S. 106, 111, 112; 
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48 S. Ct. 77, 72 L. Ed. 1S6. There, the Court stated the rule 
as follows: 

Moreover, the principle laid down by this Court in 
Adams v. United States, 292 U. S. 585, and recognized as 
proper in Weeks v. United States , 232 U. S. 3S3. 395. and 
i in Marron v. United States, post p. 192, applies to render 
unavailing, under the circumstances of this case, the ob¬ 
jection to the use of the liquor as evidence, based on the 
Fourth Amendment. This principle is that, except where 
there has been no opportunity to present the matter in 
advance of trial. Gouled v. United States, 255 U. S. 298, 
305: Amos v. United States. 255 U. S. 313. 316; Agnello 
v. United States, 269 l*. S. 20. 34. a court, when engaged 
in trying a criminal case, will not take notice of the man¬ 
ner in which witnesses have possessed themselves of 
papers or other articles of personal property which are 
material and properly offered in evidence, because the 
Court will not, in trying a criminal cause, permit a col¬ 
lateral issue to be raised as to the source of competent 
evidence. To pursue it would be to halt in the orderly 
, progress of a cause and consider incidentally a question 
which has happened to cross the path of such litigation 
and which is wholly independent of it. In other words, 
in order to raise the question of illegal seizure, and an 
absence of probable cause in that seizure, the defendants 
should have moved to have the whiskey and other liquor 
returned to them as their property and as not subject to 
seizure for use as evidence. 

The Segurola case was the basis for the decision of this Court 
in the case of James Bennett and Eula Mae Bennett v. United 
States of America, decided February 27. 1939, and reported at 
67 Washington Law Reporter 734. upon which the trial Justice 
in the instant case relied in refusing to consider whether or not 
the search warrants were valid and. therefore, the property in¬ 
troduced in evidence was legally seized as an incident to valid 
arrests. 

Appellant seeks to distinguish the Bennett case in the light 
of his construction of the Agnello case that the illegality of 
a seizure may be raised on objection to the introduction of 
evidence when the illegal nature of the seizure is uncontro¬ 
verted. Such a distinction, however, cannot be made. It 
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was' developed by the Government’s own testimony during 
the trial of the Bennetts that Eula Mae Bennett was arrested 
upon information of a real-estate dealer, Mr. Strohecker, that 
the two Bennetts were from New York and had a lot of 
jewelry which they offered to sell him and that the price was 
ridiculous and that he, therefore, believed it was “hot.” The 
officers had no warrant for Mrs. Bennett’s arrest. They 
seized jewelry from her which later proved to be stolen. On 
appeal the Bennetts assigned as error that this jewelry was 
illegally seized and should not have been admitted in evi¬ 
dence. This Court, however, held that it need not consider 
whether the seizure was illegal “for appellants should have 
asserted their supposed rights in that regard before trial.” 
This Court then quoted from the Segurola case to support 
its position. In an opinion by Justice Stephens, concurring 
in part and dissenting in part from the majority opinion, he 
said: 

I concur in the opinion of the majority that in view 
of Segurola v. United States, 275 U. S. 106, the admis¬ 
sion in evidence of the property seized was not 
erroneous. 

In a per curiam opinion on the petition of Eula Mae Ben¬ 
nett for rehearing, the Court found that the testimony con¬ 
cerning her arrest showed that the officers had no reasonable 
ground to believe she had committed a felony and that the 
arrest was in violation of her constitutional rights. No ad¬ 
ditional facts concerning the arrest were presented in the 
petition. Therefore, it is apparent that the record before 
this Court at the time its first opinion was written showed 
that the arrest of Mrs. Bennett and the seizure of property 
incident thereto were illegal. Nevertheless, the Court held 
that the defendants were precluded, by reason of failure to 
raise the question prior to trial, from objecting to the admis¬ 
sion in evidence of the property seized. True, the Court, in 
its opinion on the petition for a rehearing, reversed the con¬ 
viction as to Mrs. Bennett. This ruling was based, however, 
upon representations made to this Court by counsel for Mrs. 
Bennett, and admitted by the Government, that it was the 
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settled practice of the Justice before whom the trial was con¬ 
ducted not to allow a question of such nature to be taken up 
prior to trial and that he would have enforced this practice 
if the appellants had made the appropriate motion before 
trial. After stating the practice of the trial Justice, the Court 
said: 

In view of this fact, it is obvious that our affirmance 
of the judgment of conviction should not stand, since 
the case is actually one “where there has been no op¬ 
portunity to present the matter in advance of trial.'* , 
In that view, we have considered the case anew, and a 
majority of the Court are of the opinion that the evi¬ 
dence in question was improperly admitted over the 
objection of Eula Mae Bennett, because the testimony 
concerning her arrest shows that at the time there was 
not reasonable ground to believe she had committed a 
felony. 

The trial Justice in the instant case would, then, have been 
justified in refusing to consider how the evidence objected to 
came into the hands of the prosecution, even had sufficient 
facts to prove the illegality of the seizure already been in evi¬ 
dence. Such, however, was not the situation. The circum¬ 
stances under which the warrants were issued and what facts 
were in possession of the United States Commissioner were 
by no means clear. The witness Deyoe had testified that he 
had made another affidavit to support the warrants other 
than the one appearing on the face of the warrants. It was 
to rebut this testimony that counsel for the defendants below 
offered in evidence a stipulation as to what the testimony of 
the United States Commissioner would be concerning the issu¬ 
ance of the warrants. This stipulation was not admitted, save 
for that portion which contradicted the testimony of Deyoe 
that he had executed a second affidavit in support of the war¬ 
rants. Thus, it will be seen a collateral inquiry was required 
to determine the validity of the warrants and the court below 
was justified in refusing to consider “incidentally a question 
which happened to cross the path’’ of the “litigation and which 
is wholly independent of it.” 
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Even had the warrants shown on their faces that they were 
invalid, still it would have been by no means certain that the 
arrests and seizures were illegal, since it would have been 
necessary to inquire as to whether probable cause for the 
arrests existed independently of the warrants. It would have 
been necessary to have excused the jury and to have inquired 
as to whether the information obtained by the various investi¬ 
gators was transmitted to the arresting officers and so provided 
them with reasonable ground to believe that the appellants 
were guilty of a felony. The record itself discloses at page 
105 that the trial Justice, even without such a collateral in¬ 
quiry, had sufficient testimony before him to cause him to 
believe that there was probable cause for the arrests without 
reliance upon the warrants. The record shows that, if the 
arresting officers were in possession of all the information 
gleaned by the various officers working on the case, they had 
sufficient probable cause. Carroll v. United Stales, 207 U. S. 
132. 45 S. Ct. 280. 09 L. Ed. 543; Husty v. United States, 2S2 
U. S. 094, 51 S. Ct. 240, 75 L. Ed. 029. The record also indi¬ 
cates. although it is not specifically stated anywhere therein 
since the collateral inquiry was not made, that the arresting 
officers were working in full cooperation with all of the other 
investigators and that each one knew everything the others 
knew. 

Appellant Smith asserts that the instant case is on all fours 
with the situation disclosed in the per curiam opinion on the pe¬ 
tition for a rehearing in the Bennett case. Such, obviously is 
not the case, since the trial court, with the opinion of this Court 
in the Bennett case before it, stated categorically that its cus¬ 
tom was not to refuse to hear motions for return of evidence prior 
to trial (R. 102. 103, 104. 105). Appellant Smith says that the 
trial court changed its policy during the trial of this case by re¬ 
fusing to allow the raising of the question during the trial and 
thereby took him by surprise. In answer, it is sufficient to point 
out that the appellants were represented by competent counsel 
and that the opinion in the Bennett case had recently been 
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handed down by this Court and that defense counsel must 
have known of it. Certainly they cannot plead ignorance of the 
Supreme Court’s ruling in the Segurola case or successfully con¬ 
tend that their ignorance entitles them to extraordinary 
consideration. 

CONCLUSION 

It is respectfully submitted that the judgment of the court 
below should be affirmed. 

David A. Pine, 

United States Attorney, 
William S. Tarver. 

Assistant United States Attorney, 

Attorneys for Appellee. 
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